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|.INTRODUCTION

The Colombian conflict is a long, complex and biratiae, where political grievances
mix with economic interests over the rich resourcésthe country. One of its

characteristics is the participation of externatoes; from other states, mainly the
United States, to foreign private investors. Thévdies and working methods of

certain multinational corporations in Colombia hakad a direct impact on the

development of the conflict in certain areas, patérly through their relationship with

the paramilitary groups that operate in those arddss article analyses these
relationships and the legal consequences that hiaeg brought for the companies
allegedly implicated in the murder, torture andinmdlation of trade unionists. It

presents a brief description of the Colombian d¢ontind the nature and role of the
paramilitary groups on it, followed by an analysit the relationship between the
paramilitaries and certain multinational corporai@nd its impact on the human rights
of the local population and specific groups suchragde unionists, social activists and
human rights defenders. Finally this article anedythe legal initiatives to make these
companies accountable before the United Statesscowith particular focus in the

cases against Coca-Cola Company, Drummond Companyahd Chiquita Brands

International Inc. under the Alien Torts Claims Act

[I. THE PARAMILITARIESIN THE COLOMBIAN CONFLICT

Colombia’s internal conflict, ongoing since 194#3sthe lengthiest armed conflict in the
Western hemisphete The Autodefensas Unidas de ColombigAUC), which

U post-Doctoral Research Fellow, Centre on Human Righ@onflict, University of East London (UKp.martin-
ortega@uel.ac.uk

1 The origins of the conflict can be traced baclkte partisan violent confrontation between the Comgive and
Liberal parties in the period from 1945 to 1965e3& dates vary according to different analysts. Ifiternational
Crisis Group (ICG) considers the assassination ofriableader Jorge Eliécer Gaitan in April 1948testtigger for
the violence, ICG (2002 olombia’s elusive quest for peage 2. This confrontation was so violent - by timee it
ended 200,000 people were dead, and more tharienhidollars in property damage had occurred, h&onal
Crisis Group (2002)- that is it known &s Violencia(the violence). Both sides to the conflict orgadiseelf-
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amalgamated a variety of paramilitary groups, waidl its recent demobilisation, the
second largest illegal armed group participatinghia conflicf. The other two main
group$ that are still active in the conflict are tReerzas Armadas Revolucionarias de
Colorrébia-Ejercito del Puebl¢FARC-EPY and theEjercito de Liberaciéon Nacional
(ELN)~.

The current paramilitary power has its roots inatuself-defence groups created as
protection of the local population against the gllaractivities, as part of a counter-
insurgency strategy promoted by the Colombian asimge the 1966s During the
1970s and 80s these groups proliferated greatti, elose links with the security forces
but still formed mainly by civilian's Their activity was supported by local elites and
landowners who used them as private security formed to suppress social protest in
rural areas, mainly by targeting activists and petdeaders, and even to eliminate
political opponent$ It was during these years in which illicit drugfficking, mainly
cocaine, consolidated in Colombia. Drug-traffickerere responsible for large-scale
funding of self-defence groupand since them paramilitaries and drug traffickiraye
been inextricably joined.,

defence groups” which were the germen of some efctirrent armed groups. This conflict was resoledugh a
power-sharing agreement between the ConservativkshanLiberals in 19580claracion de Sitggsthe so-called
“National Front”. The arrangement did not incluadeial and political forces other than the two mpanties, which
contributed to the consolidation of the endemiderice in Colombian political life.

2 The figures of members of the AUC fluctuate from0D® to 18,000, with a striking 30,915 individulaving
demobilised in the AUC demobilisation process, seb.

3 During the 1960s guerrilla movements proliferaitedColombia and throughout Latin America, in mange&aas
armed wings of existing communist parties. At tiise these two groups, which still continue in #ative fighting
were formed. Other armed groups involved in theflmtrhave since demobilised and attempted to Ibegirated in
political life. These are th&jercito Popular de LiberaciofEPL) and theMovimiento 19 de Abri{M-19), see
SRIRAM, C. L.,Peace and Governance. Power-Sharing, Armed GroupsGontemporary Peace Negotiations
Palgrave, Hampshire, 2008, pp. 152-153.

4 The FARC, Colombia’s oldest and largest guerrillaugroestablished itself in 1966. Today the FARC has an
estimated 18,000 members, including many womencaildren. Their forces are mainly peasants, ancetbee it
has had traditionally mainly a rural presence, h@wevith a growing urban militia. However, recenert, have
provoked an unprecedented voluntary demobilisafrem FARC individuals, with some media reporting the
desertion of over 3,000 FARC members in the last, yesr for example, “Colombia’'s campaign to win rehields”,
BBC News23-01-08, available dittp://news.bbc.co.uk/2/hi/americas/7194377.stnlétddst visited 7-08-08.

5 The ELN has an estimated of 3,500—-4,000 combaténtsas formed in 1964, and was originally formieg
intellectuals, university students and priests, SRIRE. L., op. cit, p. 153.

® This strategy was based in the use of armed anglias auxiliary to the security forces and theermihing of
civilian support for the guerrillas, which were &y based in regulations allowing the army to teegroups of
armed civilians to carry out joint counter-insurggmperations. For a detail evolution of these gsoand the legal
regime that supported them see RANGEL, El, Poder Paramiliar Planeta, Bogota, 2005 and AMNESTY
INTERNATIONAL, The Paramilitaries in Medellin: Demobilization oegalization? Al Index: AMR 23/019/2005.
"RANGEL, A., “A donde..op. cit, pp. 13-14.

8 LAMPANTE, L.J. AND THEIDON, K., “Transitional Juite in Times of Conflict: Colombia’s Ley de Justigia
Paz”,Michigan Journal of International Lawjol. 28, 2007, p. 51.

® AMNESTY INTERNATIONAL, op. cit.,, p. 6. For example by 1985 in the Magdalena Megigian drug
traffickers, who had laundered funds by purchasmgl, began large-scale funding of the self-defegroeips. By
1986, self-defence groups and death squads usmdhS (Muerte a Secuestradonesind other names were
operating in departments such as Antioquia, Boy&aqueta, Cordoba, Cundinamarca, Meta, Putumayo and
Santander.

9bid, p. 5. LAMPANTE, L.J. AND THEIDON, K.pp. cit.,it was the fusion of paramilitary organizations aindg
trafficking that ultimately gave rise to the pher@ran known aparamilitarisma According to Rangel the current
phenomenon of paramilitarism in Colombia is the ltesfia political and military crisis of the Colonai state, of
the rise of the guerrilla and the persistence efdtug-trafficking, RANGEL, A., “A donde.ap. cit.
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In the second half of the 1990s the dispersed phtamy groups multiplied and
strengthened in an accelerated manner, growingrfésan the insurgent groups. This
uncontrolled strengthening of paramilitary groupsireged the dynamic of the internal
war in Colombian, making it more complex and difficto resolvé".

In 1997 the paramilitary leaders, the brothers @saand Fidel Castafio brought together
eighteen paramilitary blocs which had been opegaitinlependently under one single
command and formed th&utodefesas Unidas de ColomHjaUC)' as the national
umbrella group of paramilitari&s The organization developed a highly regimented
military command structure, seeking to translatemtlitary power and economic might
into political capital®. Carlos Castafio became the political leader ofAHE, while
Salvatore Mancuso adopted the role of military é&radt rapidly became the second
largest irregular group in the country, with a sepiivalent to 80% that of the FARC
and three times larger than the EEN The AUC maintained strong links with drug-
trafficking®.

In 2002 the AUC started a demobilisation procesghwis still going. Since 30,000
paramilitaries have disarmed and demobiftéethd those who participated in human
rights violations are now been processed unde@0&Ley de Justicia y Paldaw of
Justice and Peacd) However, violence continued in certain areas against certain
groups.

1 RANGEL, A., “A donde..op. cit.

12 |bid, as Alfredo Rangel has highlighted the rise ofghgamilitary occurred during the military and pici crisis
during the government of President Ernesto Samp@94-1998). It is not by chance the author susttias the
formation of the AUC happened only a few monthsrafte FARC make its most devastating attack against a
military post in Las Delicias, (Caquetd), where etz of soldiers died and nearly a hundred wereuceghtby the
guerrilla.

1 However, even if under the umbrella of the AUC tmain military nucleus has provided the hierarchica
organisation of an irregular army, the groups waaticularly complex and other types of suppomictiires have
also formed part of the paramilitary. Commentat@eehidentified for example “vigilante” groups wighpurely local
action scope, specially urban, with the task tatrmbrerime and take justice in their own hand; ‘thesquads”, more
professionalized that the previous ones, with araslgral scope and dedicated to selective murderal® self-
defences”, composed by locals, whose mail aime htrol the population, see KALYVAS, S. and ARJONA,
“Paramilitarismo: una perspectiva teorica”, in RANGRA. (ed),op. cit.

141 AMPANTE, L.J. AND THEIDON, K.,op. cit.

15 KALYVAS, S. and ARJONA, A., “Paramilitarismo: unarspectiva teorica”, in RANGEL, A. (ed)p. cit.,the
expansion of the paramilitary took place in a fouwft the time of the existence of the guerrillaCiolombia. These
groups have acquired an important military confation capacity even if they do not have the longegience, and

in some cases not even the fire power of the dlzeriihese limitations, however, have being attéediavith the
incorporations to it§ilas of ex members of the regular military forces ardatters of the guerrilla groups. Since the
creation of the AUC the paramilitary groups haveegipented an exponential growth both in terms of raad
territory.

16 AMNESTY INTERNATIONAL, op. cit p. 9, Carlos Castafio had claimed that 70% of AU@mag came form
the drug trade.

7 MAPP/OEA, Seventh Quarterly Report of the Secyet@eneral to the Permanent Council of the Mission to
Support the Peace Process in Colombia, OEA/Ser.,ocP4d48/06, August 2006.

8 This process has received important internati@t@ntion and thé.ey de Justicia y Pahas been severely
criticized by human rights groups and scholarsrfot guaranteeing the rights of victims to truthpasation and
reconciliation. See for example GOMEZ ISA, F., ‘ticia, verdad y reparacion en el proceso de dedinagion
paramilitar en Colombia”, in GOMEZ ISA, F. (dir;olombia en su laberientdCalatraba, Madrid, 2008, pp. 87-
142; GOMEZ ISA, F., Paramilitary demobilisation @olombia: Between Peace and Justice, FRIDE, 57 Wgrkin
Paper, 2008, available afttp://www.fride.org/expert/72/felipe-gomez-jskast visited 5-08-2008; UPRIMNY, R.,
“Transitional Justice without Transition? Possilhlessons form the Use (and Misuse) of Transitionatide
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All the parties in the conflict, the illegal armgdoups as well as the national army, are
responsible for severe human rights violations ragjaithe civilian population,
amounting to a humanitarian crisis that has atchthe attention of the international
community. According to Amnesty Internatioffa?0,000 people have been killed and
thousands more have being kidnapped, torturedefiditg recruited by illegal armed
groups, disappeared and internally displaced onlythie last 20 years®. The
paramilitaries have been responsible for the greatgority of these crimes, including
the participation in massacres. Their action methpdomoted by the security forces in
the framework of the counter-insurgency strateggu$ed on the undermining of the
civilian support to the guerrilla. They have provpdrticularly violent and cruel,
attacking civilians indiscriminately. However sogr@ups have been disproportionately
targeted, such as indigenous and Afro-Colombiamaneonitie$* and human rights
defenders, peasant farmer leaders, trade uniamgtpther social activist. The argument
that these individuals were supporters of the glieewas used to target them, as well as
terrorise and displace entire communities. Domeatid international human rights
organizations have documented the continued coliudetween the military and
paramilitaries in these actidisSome of the massacres for which the paramiltame
been responsible were considered by the Inter-AxaerCourt of Human Rights in the
cases of "La Rochély Mariparf®, the case 19 tradesnf@nthe massacres of ltuarf§o
and the massacre of Pueblo B&llo

[Il. THE IMPACT ONHUMAN RIGHTSOF THE MULTINATIONAL
ENTERPRISES-PARAMILITARIESRELATIONSHIP

The Colombian conflict has transformed over timed @ogether with the political
claims of each group it has been affected by despwotver economic resources. It is
widely known that all parties benefited from theguction and trade of coca, but other

Discourse in Colombia”, Expert papémternational Conference Building a Future on Peacgl justice Nuremberg,
25-27 June 2007, p. 2, availableh#tp://www.peace-justice-conference.info/documerss.last visited 24-03-2008;
LAMPANTE, L.J. AND THEIDON, K.,op. cit.

19 AMNESTY INTERNATIONAL, op. cit p. 2.

20 |bid, according to the organisation three million peopkve being displaced since 1985. These futures are
corroborated by UNHCR, which established in 2006 thate were three million internally displaced peojm
Colombia, UNHCR,Statistical Year Book, Trends in Displacement, &tbn and Solutions2006, available at
http://www.unhcr.org/statistics/STATISTICS/478cdad%éll, in particular see Annex, available at
http://www.unhcr.org/cgi-bin/texis/vtx/home/opendodf?id=478ce34a2&thI=STATISTIGCSast visited 24 March
2008.

2L AMPANTE, L.J. AND THEIDON, K.,op. cit.,p.56.

22 AMNESTY INTERNATIONAL, op. cit, p. 4. See also, HUMAN RIGHTS WATCH he “Sixth Division”:
Military-Paramilitary Ties and uU.S. Policy in Coloriat 2001, available at
http://www.hrw.org/reports/2001/colombia/6theng;pdfJMAN RIGHTS WATCH, The Ties That Bind: Colombia
and Military-Paramilitary Links 2000, available dtttp://www.hrw.org/reports/2000/colombia

2 Caso de la Masacre de La Rochela vs. ColomBientencia de 11 de mayo de 2007 (Fondo, Repaescipn
Costas).

24 Caso de la “Masacre de Mapiripan” vs. Colombigentencia de 15 septiembre de 2005 (Fondo, Répaeacy
Costas).

%5 Caso 19 Comerciantes vs. Colomtientencia de 5 de julio de 2004 (Fondo, Reparasig Costas).

26 Caso de las Masacres de ltuango vs. Colom8entencia de 1 de julio de 2006, (Excepcionifiear, Fondo,
Reparaciones y Costas).

27 Caso Masacre de Pueblo Bel®entencia 31 enero de 2006, (Reparaciones y Costas)
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resources such as oil, emeralds, gold, legal csophs as bananas and palm oil, and
cattle have played a significant role in the canfliand, importantly, attracted the
intervention of external actdfs The conflict has thus experienced an
internationalisation through the participation gher states, in particular the United
States which has invested millions of dollars tonbat the coca trade through R&an
Colombia but also economic actors including large multira! corporations.

Even as illegal activities have played a crucid ia the Colombian conflict, there is
also another important economic dimension to talke account: the role of private
foreign investors involved in the legal extractioproduction, trading and/or
commercialisation of resources and products. Tingdtication in the conflict has been
directly related to the lack of effective contrblat the state apparatus exercises over
certain parts of the country, mostly rural aredss Teans that in certain regions armed
groups have an effective control over the territdhe institutions and all in all, over
everyday lifé°. This not only makes it easy for drug cultivatiand trafficking to be
developed and maintained, but has also meant theat@ investors have had to
negotiate with those in control of the territoryarder to gain access to resources. A
common feature of both guerrilla and paramilitasgcension during the conflict has
been the use of this lack of control over the teryi to establish independent
relationships with the companies operating in tleas under their control.

The relationship between paramilitary groups andeifm companies, mostly
transnational corporations has been denouncect@ral years, and beginning in 2001
it has come before the United States Courts. Taionship has now been uncovered
publicly and recognised by both sides. In March 2@ multinational corporation
Chiquita Brands International Inc. admitted pulylithat it had made payments to the
paramilitaries from 1997 to 2084 The company claimed that it had no other choice
and it had been forced to pagpcunato the guerrilla when they had control of the
territory and then to the paramilitaries when ti@yk control over it. The president of
Chiquita justified the payments to the paramilgardue to their capacity to intimidate,
claiming that there were only too options: paytfoe protection of the paramilitaries or
run the risk of seeing their employers killed odridppedf. After admitting payments
to the AUC, Chiquita also admitted having paid F#eRC.

28 For the role of economic factors in the developimeinthe Colombian conflict see, QUAQUETA, A., “The
Colombian conflict: political and economic dimenstnin BALLENTINE, K. AND SHERMAN, J.,The Political
Economy of Armed Conflict. Beyond Greed and Griegaynne Rienner, Boulder, 2003, pp. 73-106.

29 SRIRAM, C. L., pp. 145, 148-151.

%0 As Kimberly Theidon has documented in certain aagisome youngsters have limited options but jgiritre
armed group who dominates in their area. THEIDON,Kransitional Subjects: The Disarmament, Deninailon
and Reintegration of Former Combatants in Colombidig International Journal of Transitional Justjcéol. 1,
2007, p, 66.

%1 The company pleaded guilty of paying $1.7 millivom 1997 to 2004 to the AUC, “Families Sue Chiquita
Deaths of 5 Men"The New York Time47-03-2008.

32 «Todas las bananeras de Uraba le pagaron a |a8’ Msegura Salvatore Mancuso a la CBE"fiempq 12-05-
08.

% Ed Loyd, a spokesman for Chiquita, sustained tagments to FARC where made during the 1990s to etisare
safety of Chiquita employees working on banana ptants near the Panamanian border, a former stoda gl the
leftist guerrillas, “Families Sue Chiquita in Deatifs Men”, The New York Timg47-03-2008.
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In the context of the demobilisation of the paratanies the so calledersiones libres
(free versions, volunteered confessions of the ddmed paramilitaries in the
framework of the trials under the Justice and Pehae) have confirmed the
relationships between the paramilitaries and thapamies Chiquita, Del Monte and
Dole. Salvatore Mancuso, the leader of the partaris, asserted that all the fruit
companies operating in the Caribe Coast had tcagagrcentage of the exports to their
organisation. He declared that the AUC had acted 8tate, providing the protection
which allowed companies to continue investing amdaiming financial benefité.
According to Mancuso, however, there was no negaréssure, blackmail or threaten
the banana producing companies into paying suateptages, as they did it voluntarily
and willingly.

The reality is that over the last 30 years the ipéi@ries have acted as private security
forces for elites and landowners and used to seppsecial protest in rural aréas
These services have allegedly been provided to anrep too. In this sense certain
multinational corporations have been involved ia tise of these paramilitary groups to
resolve labour disputes, but also allegedly hawsl ukeir terrorising power to displace
entire local populations in order to use their lafad their investments. The
displacement of population has generally followetitany campaigns by the army and
paramilitary groups against guerrilla groups, whiebulted in the coercion of peasants
into selling their land or their direct expulsidmrdugh threats, intimidation and even
summary executions. Banana companies and more teqesdm growers, for the
production of biofuels, followed the vacation oétland to establish their plantatidhs

Trade unionists have been particularly targetedhieyparamilitaries, and most of the
violence has been directed at leaders of uniomsufinational corporations. Colombia
has been branded as the most dangerous placewothefor trade unionisté. Several

* bid.

35 LAMPANTE, L.J. AND THEIDON, K.,op. cit, p. 51.

% The report by NORWEGIAN REFUGEE COUNCIL and INTERNAL $SRLACEMENT MONOTORING
CENTRE (IDMCXResistencia al desplazamiento por combatienteseptag de desarrollo: Zonas humanitarias en el
Nor-Occidente Colombiandzeneva, 2007, the exposes the so called “Operdg@nesis” in which, in 1996, the
army and the paramilitary groups forced the diggiaent of 15,000 to 17,000 people, mainly peasamtsugh air
raids, economic blockage, pillage, burne of hoasekcrops, massacres, kidnappings, torture anttaasbdetention
of civilians, in the so called “banana axis” of tlegion of Uraba. Since 2000 a group of palm pkarnacompanies
established in the areas of Jiguamiando y Curvarafter the backlashes of the guerrillas and theyaamd
paramilitary groups, taking over the land of thepiticed population. Between 2005 and 2007 the drdee @alm
plantations increased form 4.000 to 7.000 in botas

The NGO War on Want has denounced the relationseipreen the armed forces, paramilitary groups aich p
producers, alleging that they have been involve@xtortions, extrajudicial executions and threatgptompt the
displacement of the local population, mainly of #feican-Colombian communities of the region of Nrj in the
border with Ecuador. According to its report, thare claims that since October 2007 as much as @0%e
population of Narino’s eastern mountain range hagen displaced, see WAR ON WANFuelling Fear: The
human cost of biofuels in Colombpia  London, 2008, available at
http://www.waronwant.org/Fuelling20Fear+15878, tlakt visited 7-08-08.

37 See INTERNATIONAL LABOR RIGHTS FORUM (ILRF)Annual ReportThe most dangerous country in the
world for union organising continued to be Colomhia2006 available ahttp://www.laborrights.org/end-violence-
against-trade-unions/colombikast visited 20-06-08; US LABOR EDUCATION IN THE ABRICAS PROJECT
(US LEAP), data available atww.usleap.org last visited 20-06-08; AMNESTY INTERNATIONALKIllings,
arbitrary detentions and death threats- the realifiytrade unionism in Colomhigl Index: AMR 23/001/2007,
available abttp://www.amnestyusa.org/document.php?lang=e&id6EBNR230012007last visited 20-06-08.
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organisations have reported that over 2,000 traulenist have been assassinated since
the 1990%. According to the International Trade Unions Calefi@tion, 78 out of 144
total trade unionist murdered in the world in 20@&re Colombiar. Only in the first

6 months of 2008, 39 trade unionists are reportethave been killel. Even if a
decline in these deaths reported by the Uribe gmwent’, violence has increased
significantly in 2008 despite the demobilisationtieé AUC™. Trade unionists are also
subject to intimidation, threats, kidnappings, wild detention and brutal beatirgs
which are not fully reflected in the statistics.

|V.HOLDING MULTINATIONAL CORPORATIONSACCOUNTABLE

The issue of the responsibility of multinationalrmorations for their participation in
human rights violations has been on the internatiagenda for over a decdtle High
profile cases have brought to the public attensib@gations of participation in human
rights and environmental violations and numerogalland compliance initiatives have
flourished. These range from voluntary corporatess, soft law instrument$, hybrid
schemes including states, companies and civil d¢ieand even attempts to draft a

% Amnesty international reports more than 2,000 heaind 183 forced disappearances in the last twadgs,
AMNESTY INTERNATIONAL, Killings... op. cit.,p. 1.; the Escuela Nacional Sindical, a ColombiarONf@r the
research, education, promotion and advice of Colamkiade unionists, reports 2,515 murders of mehveamen
from 1986 to 2007, CORREA MONTOLLA, G., “2.515 o ef@estra capacidad de olvidaiCuaderno de Derechos
HumanosN° 19, 2007, available atww.ens.org.cplast visited 20-06-08.

39 INTERNATIONAL TRADE UNIONS CONFEDERATION (ITUC)Annual Survey on Violations of Trade Union
Rights 2007, p. 1, available ahttp://surveyQ7.ituc-csi.org/getcontinent.php?IDQoent=0&IDLang=EN last
visited 20-06-08. The trade union Sinaltrainal, bwoer, elevates this figure to over 4,000 men anche&g most of
them at the hands of the AUC, see SINALTRAINAAmpliado caso 2595 OIT por Violacién derecho a idav
trabajadores Coca cola 05-06-2008, available at
http://www.sinaltrainal.org/index.php?option=comntent&task=view&id=365&Itemid=34last visited 20-06-08.

40 Us LEAP; see also ESCUELA NACIONAL SINDICAILa coyuntura laboral y sindical. Hechos y cifrassna
relevantes2008, reporting an increase of 71.4 % in murdethénfirst months of 2008 in relation to the saredaqu

of 2007, available atww.ens.org.cplast visited 20-06-08.

“11n May 2007 in a press conference during an @fficisit to Washington DC President Uribe asserted tthere is
no assassinations of workers in Colombia”, in “ColdatsUribe ends Washington visit with fate of freade
agreement still uncertaininternational Herald Tribune4-05-07. Statistically deaths went down from 72006 to
39 in 2007 according to Escuela Nacional Sindical.

“2See US LEAP.

43 COLLINSWORTH, T., “International civil liberties port”, American Civil Liberties Union2001, p. 106,
available atvww.aclu.org last visited 20-06-08.

4 In general for the applicability of Internatiorfaiman rights standards to the activities and warkirethods of
multinational corporations see, for example MARTINRTEGA, O., Empresas Multinacionales y Derechos
Humanos en Derecho Internacion8osch, Barcelona, 2008.

45 During the 1990s a plethora of corporate codesoafluct, social reporting and corporate lead laimechemes
flourished. For the evolution of such initiativesesfor example, Sol Piccioto, “Rights, Responsiktitiand
Regulation of International Busines<plumbia Journal of Transnational Lav2003, vol. 42, pp. 131-152. These
instruments mainly dealt with corporate behaviouthie marketplace towards competitors and consumbey have
increasingly included references to labour andrenwental practices, and ultimately some of thectughed wider
human rights provisions, see MARTIN-ORTEGA, O. aNALLCE, R.M.M., “The interaction between corporate
codes of conduct and international law: a studwofmen and children in the textile industry”, in TUY, S. (ed.),
Research handbook on corporate legal responsibitiward Elgar, Northampton, 2005, pp. 304-305.

48 Both the ILO Tripartite Declaration of Principle®iizerning Multinational Enterprises and Social &oknd the
OECD Guidelines on Multinational Enterprises wengewed and updated in 2000.

47 Most notably the UN Global Compact of the Secre@eperal, launched in 1999.
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binding set of standards directly applicable to panmie&®. The UN Special
Representative of the Secretary General on the isBhuman rights and transnational
corporations is currently working on developing theernational legal framework in
which these entities &€t In recent years the attention has increasinggnh@aced on
the role of multinational enterprises in armed totd and the impact of their activities
on the character and duration of the conflict ane $cale of human rights abuses
committed®.

The debate has centred on the applicability of hunghts standards to multinational
enterprises and their scope. One of the main hairdléhe advancement of the issue has
been the lack of an international forum for theoecément of such standards. National
courts have to some extent made up for the lacktefnational venues to deal with the
responsibility of multinational corporations. Theosh active national forum has been
the United States, due to its unique legal instmtmehich provides jurisdiction to
federal courts to trial tort cases committed abrbpchon-US nationals: the Alien Tort
Claims Act (ATCA). This is a 1789 statute, whiclslhmw become one of the corporate
responsibility instruments preferred by legal claims’. The instrument has been

“8 The UN Sub-commission on the Promotion and Pristeaif Human Rights attempted to draw direct obliga

for companies, including in the context of armedfticts, through the drafting of the UN Norms on Ressibilities

for Transnational Corporations and Other Businessterfarises on Human Rights (U.N. Doc.
E/CN.4/Sub.2/2003/12/Rev.2 (2003), approved August2083, by Resolution 2003/16. This initiative waelly
unsuccessful.

4% n his latest report Professor John Ruggie offeré@mework based on the duty of the state to protiee duty of
the companies to respect and the need to providieng with adequate fora for remedy. SBegtect, Respect and
Remedy, Report of the Special Representative ofStmetary General on the issue of human rights and
transnational corporations and other business gmises UN Doc. A/HRC/8/5, 7 April 2008. Ruggie’'s mandate
has been extended for another 3 years, see Resofiitibe Human Rights Council 8/7, 28 June 2008.

%0 This relationship has even been considered at edui®y Council level, in relation to the illegal@aitations of
natural resources in the DRC and the impact of theran diamond trade in fuelling the conflict ire8a Leone,
UN Security Council Resolution 1457 on tiiecit Exploitation of Natural Resources in the Deanatic Republic of
Congq UN Doc. S/IRES/1457, 24 January 2003, followingRh®l Report of the Panel of Experts on the matiét,
Doc. S/2002/1146, 16 October 2002; and Resolutiat8,1BIN Doc. S/2001/1343, 7 March 2001, respectivigly
general on multinational enterprises and humartsighthe context of armed conflict see, MARTIN-ORJE, O.,
“Business and Human Rights in ConflicEthics & International Affairsvol. 22, no. 3, 2008, pp. 273-283.

®1 The Statute § 1350 reads: “The district courts| steve original jurisdiction over any civil actidsy an alien for a
tort only, committed in violation of the law of mahs or a treaty of the United States”. The leghlotarship has
written extensively on the application of the ATQ@@ corporations, some examples are: KHOKRYAKOVA, A,
“Baenal v. Freeport MacMoran, Inc: Liability of aiyate actor for an international environmental torder the
Alien Tort Claims Act”,Colorado Journal of International Lawl998, vol. 9, no. 2, pp. 463-493; BLUMBERG, P. I,
“Asserting human rights against multinational cogimns under United States law: Conceptual and ool
problems”,American Journal of Comparative La®002:50, pp. 493-529; STEPHENS, B., “Translafigrtiga: a
comparative and international law analysis of ddimme®medies for international human rights viaas”, Yale
Journal of International Law2002: 27, 1, pp. 1-57. BRIDGEFORD, T. A., “Importihgman rights obligations on
multinational corporations: The Ninth Circuit strikagain in judicial activism”American University International
Law Review2003: 18, pp. 1009-1056; DELANEY, L., “FloresSouthern Copper Corporation: the Second Circuit
fails to set a threshold for corporate Alien Torai@ls Act liability”, Nothwestern Journal of International Law and
Business 2005: 25, 1, pp. 205-228; ROSENCRANZ, A. and LOWDK,“Doe v. Unocal: holding corporations liable
for human rights abuses on their watc@hapman Law Review2005:8, pp. 135-152. In Spanish see, ZAMORA
CABOT, F., “Casos recientes de aplicacién délian Tort Claims Act (ATCA) of 1786e los EEUU, respecto de
las corporaciones multinacionales”, @bra Homenaje al Profesor Julio D. Gonzalez Campasmo II, Eurolex,
Madrid, 2005, pp. 1837-1855; ZAMORA CABOT, F., “Uh& en el corazén de las tinieblas: Aken Tort Claims
Act (ATCA) of 178de los Estados Unidos”, in AAVVSoberania del Estado y Derecho Internacional. Obra
Homenaje al Profesor Juan Antonio Carrillo Salce@villa, 2005, pp. 1381-1394; ZAMORA CABOT, F.,d%
derechos fundamentales en clave del Alien Tort Glafot (ATCA) of 1789 de los EEUU y su aplicacionas |
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complemented by the 1991 Torture Victim Protectan (TVPA) which is also used in
the law suits against corporatighs

The Colombia case is one of the most prominent @k@srof human rights violations
within the framework of an armed conflict to whintultinational corporations have a
direct link. Human rights organisations have re=sbrto several tools to make them
accountable for their actions, from highly publedsadvocacy and naming and shaming
campaign¥’, a process before the Permanent People’s TriBlaatl several law suits
in the United States.

The process in the Permanent Peoples’ Tribunalelation to Colombia began in
November 2005 in Bern, Switzerlafidagainst several companies, for their policies and
practices in Colombia. In July 2008 it deliveredgement on 43 companies accused of
having ties with paramilitary groups, forced dig@ments of communities and
assassinations of trade uniori&tdhe Tribunal considered the Colombian Government
equally responsible for allowing those violatiodsmong the companies that the
Tribunal considered, according to the Colombiamdranion Sinaltrainal: Coca-Cola,
Nestlé, Chiquita Brands, BP, OXIl, Repsol, Cemexgci@ntal Petroleum, Muriel,
Glencore-Xtrata, Anglo American, Bhp Billington, glo Gold, Monsanto, Smurfit
Kapa — Carton de Colombia, Multifruits S.A. — Delm®, Pizano S.A and its subsidiary
Maderas del Darién, Urapalma S.A, Dyncorp; Uniomdsa, Aguas de Barcelona,
Canal Isabel Il, Endesa, Telefénica y TOIhe Colombian government and the home
countries of the cited companies are also beinggssed in this trial.

Before the United States courts, there are thre#ntark cases currently considering the
relationship between the paramilitaries and muitomal enterprises and their alleged
participation in the murder of trade unionitsThe facts and main arguments of the
cases are discussed below.

corporaciones multinacionales: “The ATCA RevisiteD&rechos Humanos y Conflictos Internacionales. Caid®
Derecho Internacional y Relaciones Internacional@sria-GasteizUniversidad del Pais Vasco, 2006.

%2 The TVPA created liability for any “individual whainder actual or apparent authority, or colorasf,| of any
foreign nation: 1) subjects an individual to toetwhall, in a civil action, be liable for damageghat individual; or
2) subjects an individual to extrajudicial killirsfpall, in a civil action, be liable for damagesghe individual's legal
representative, or to any person who may be a aldiimn an action for wrongful death”.

%3 Several NGOs have campaigned internationally twodece corporate human rights violations as thferifit
reports from Amnesty International, Human Rights #dathe International Labor Rights Forum, the Nonagg
Refugee Council cited here, and many others, show.Sihaltrainal vs. Coca-Colaase referred to below has
trigger a world wide campaign against the companga@mla, information in this campaign can be found
www.cokewatch.orgA similar campaign is the Stop Killer Coke, sesw.killercoke.org

% This is an international opinion tribunal not attad to any particular State authority that examiaed judges
complaints regarding violations of human rights aights of peoples. The claims are submitted by wietims
themselves or groups representing them. It wasdedirin June 1979 in Italy by law experts, writersl ather
intellectuals. It was inspired by the ‘Russell Trilals’ on Vietnam.

%5 The Tribunal was headed by the Nobel Price wirwisifo Perez Esquivel.

56 http://www.business-humanrights.org/Documents/PaentPeoplesTribunalast visited, 07-08-08.

57 http://www.sinaltrainal.org/images/stories/edganismcatoriainternal.pgiast visited 20-06-08.

%8 Other companies are also in the spot light, famepde, the flower trader Dole and Nestle, conceyrictivities in
its bottling plants. Their workers were invitedtédl their stories in the US Congress, see, IL&F,cit.
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1. The Coca-Cola Company

In 2001 the Colombian trade uni@indicato Nacional de Trabajadores de la Industria
de Alimamento§Sinaltrainal) filed a complaint under the ATCA atfe TVPA against
Coca-Cola and two of its Colombian bottlers- BebigaAlimentos and Panamerican
Beverages, Inc. (Panamco)- in the Federal DisBmirt of Florida®, for the murder of
one of its union leaders, Isidro Gil at the Bebidadtling plant in Carepa, and the
kidnapping, torture, unlawful detention and dedtreats to other workers and union
leaders. The plaintiffs alleged that the compatiesd, contracted with or otherwise
directed paramilitary security forces that murderadd tortured the leaders of
Sinaltrainal. The plaintiffs provided evidence th#élhe paramilitaries and the
management of the bottling plants had acted in earto perpetrate such acts and to
terrorise the rest of the union members in orddobtoe them to resign, and ultimately
destroy the local Sinaltrainal union. In particuldre plaintiffs allege that the
paramilitary was invited into the plants by the mger§°.

The plaintiffs sought to hold Coca-Cola liable tbe activities of its subsidiaries. The
facts were uncontested, but Coca-Cola insistechg mot liable because it did not own
the bottling plants in Colombia and therefore hatl gontrol over theft. In 2003, the
Court dismissed the case against Coca-Cola, l[@alioived the case to proceed against
the two bottler¥. In September 2006, however, the Court dismisisedlaims against
the two Coca-Cola bottlers and rejected the pléshtattempt to bring Coca-Cola back
into the lawsuft®. The plaintiffs had argued that the paramilitacgsaconstituted war
crimes, and therefore did not require a showingtafe action. The Court held that the
claimants had failed to make the necessary all@gmtio sustain such a claim. The
Court found that they did not assert that the alle@ffences were acts of war
committed by combatants in the course of hostljtend that therefore they had failed
to adequately plead facts that could give riseitivzee war crimes, genocide or crimes
against humaniff). The Court also rejected the argument of the pfEinthat the

%9 Sinaltrainal vs. The Cocadla Co, No. 01-03208-CIV, July 21, 2001. The complaicludes the kidnapping and
torture of union leader Jorge Humbero Leal, thensdbnths incarceration of three Coca-Cola bottlingkeos and
union leaders in Bucaramanga, under false crimihatges, and the death treats against Juan CarlatsGhle
president of the union in Barrancabermeja. The ees® filed by the International Labor Rights Forund ahe
United Steelworkers Union on behalf on Sinaltraif@DLLINGSWORTH, T, op. cit, since 1996 Sinaltriainal had
been writing letters to Coca-Cola and to the US EsyasBogota demanding the end of the targetingaafet union
leaders at Coca-Cola bottling plants, with neithstitations replying to its requests. The Governn@n€olombia
had also failed to take action to find and arrést paramilitary commanders, who in some cases, besh
specifically identified by victims or other withess

%0 Sinaltrainal vs. Coca-Cola Cp256 Fed. Supp, 2d, 1345, (S.D. Fla, 2003), aD18®LLINGSWORTH, T, op.
cit.,, p. 106, there is evidence, based upon eyewitesisony and records from investigations of tlewv&@nment of
Colombia, that one of the trade unionist, Isidro, @ias murdered inside the Coca-Cola bottling plar€amepa by
paramilitaries, and these were invited into thexplay the manager. The day after Mr. Gil's murdiee paramilitary
returned to the plant to collected resignationehsttof the remaining union members, under threaho$e who
refused to resign meeting his same fate.

®1 bid.

®2 Sinaltrainal vs. Coca-Cola Cp256 Fed. Supp, 2d, 1345, (S.D. Fla, 2003). Thén{fs continued pursuing the
responsibility of Coca-Cola for its direct implicatioand in 2004 filed an amended complaint seekinm¢lude
Coca-Cola in the lawsuit due to its part ownershipafiamco through a 2003 acquisition.

®3|n Re Sinaltrainal Litigation474 F. Supp. 2d 1273 (S.D.Fla 2006), at. 1289.

® Ibid, at 1289.
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companies affirmatively acted to benefit from tinalavar by making arrangements to
have the paramilitary target their union leaffers

Sinaltrainal has also presented a formal compldietore the ILO against the
government of Colombia for the violation of the Il@»nventions num. 87 and 98 on
freedom of association and the protection of tights to organise and to collective
bargaining. The claim was presented in Septemb8i°2@nd in June 2008 it was
extended to consideration of the right to life @ienof its members and the threats to
many others and their famil¥s The trade union has complained publicly that its
president and nine other trade unionists have vedeideath threats from the
paramilitary group Nueva Generacion Aguilas Negi@oque Paramilitar de
Bucaramanga) accusing them of being guerrilla mestibe

2. Drummond Company, Inc.

In 2002 the trade unio8indicato Nacional de Trabajadores de la Industdaera y
Energetica(Sintramienergética) and the families of three lableaders filed a suit
against the coal mining corporation Drummond Comgpdnc., its wholly-owned
subsidiary Drummond Ltd. and the chief executivécef of the former, Garry N.
Drummond, in the Northern District of Alabama fealecourt. The plaintiffs alleged
that Drummond hired Colombian paramilitaries td kihd torture Valmore Lacarno
Rodriguez, Victor Hugo Orcasita Amaya and GustawteiSMorea in 200¥. The
plaintiffs alleged that the paramilitaries wereagtas the defendant’s agents, evidenced
by the fact that the paramilitaries killed the #aghionists after having been allowed
into the mining facilities by the defendants.

The case was brought under the ATCA, the TVPA alatb@ma state law. In 2003 the
Court dismissed the state law and TVPA claims ane of the ATCA claim®, but
allowed the plaintiffs to proceed with another ATG#aim for the war crime of
extrajudicial killing and for denial of fundamentights to associate and orgariiseln
March 2007, the court ruled that the case agaheststubsidiary company Drummond
Ltd. would proceed to trial for the claim of aidiagd abetting in extrajudicial killing
which amounted to a war crime, but dismissed tlee Ggainst the parent company
Drummond Company, If& The trial was held in July 2007. THean Aguas Romero
vs. Drummond Company Ints therefore the first ATCA case against a caapon to

% |bid.

8 |LO, Committee on Freedom of Association, Report 198, Vol. XC, 2007, Series B, No. 3, Case 2595
(Colombia).

7 Ampliado caso 2595 OIT por Violacién derecho a idavitrabajadores Coca colaSinaltrainal, 05-06-08 in
www.sinaltrainal.orglast visited 20-06-08.

® The death threat note is reproducedvimw.sinaltrainal.org last visited 20-06-08. See as well the denountes
these death threats by Amnesty International, avkal at
http://www.amnesty.org.uk/actions_details.asp?Audiiz=358 last visited 19-08-08.

69 Estate of Rodriguez vs. Drummoib. CV-02-BE-0665-W.

™ The Court considered that the genocide excepticatie action requirement of ATCA was not applieaBbtate
of Rodriguez vs. Drummon@56 F. Supp. 2d 1250, (N.D. Ala. 2003) at 1250.

™ The court considered that the trade union hadciesfitly alleged that the mining company acted émjanction
with the paramilitary units to violate the law o&mby paying units to murder trade union leadibid,

2 Order Drummond, No. CV-03-BE-0575-W (05-March-07).
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go to trial. The jury found that Drummond should he held liable for the deaths of the
three murdered labour leaders and acquitted thepanyf?. The case was appealed to
11" Circuit in December 2007, which appeal is stilhgiag.

3. Chiquita Brands I nternational

As mentioned above, in May 2007, Chiquita admitteaking payment to the AUC
from 1997 to 2004. Such statements were made infrdmaework of a criminal
prosecution by the United States government, wivias stetted after Chiquita agreed to
pay a finé”.

Following such events the families of several tradgeonists, workers and social
activists killed by the paramilitaries brought saleclaims against the company in
different courts of the United States. The casa® Wweought before the federal courts of
the District of Columbi&, Florida®, New Jersey/, and New York® during 2007. They
all have in common the claims that payments Chegonade to the paramilitaries during
this period made it complicit in the extrajudicidlings, torture, forced disappearances,
crimes against humanity and war crimes perpetuaggtiem. In February 2008, the US
Multidistrict Litigation Panel consolidated thesawsuits into only one under the
jurisdiction of the federal district court of FIdg®. At the time of writing no further
development have taken place in this process. @higalso facing a law suit for its
alleged complicity in the crimes committed by theRC®.

V. CONCLUSIONS

This article has analysed the relationships betwbenparamilitary armed groups in
Colombia and certain multinational corporations #melr impact on human rights. The
delimitation of the legal responsibility of thesergorations forms part of the wider
issue of how to make corporate actors accountadldhieir participation in human

rights abuses and whether international law previdelequate standards and
mechanisms for this. It seems to be commonly aedepbw that corporations, as global

73 The insurmountable procedural problems encounteyetihe plaintiffs during trial, including the imgsibility to
obtain testimony from Colombian witnesses and thertto refusal to allow out-of —court statementsfofmer
paramilitary members into the record, are describethe appellants opening brief for the appeabteethe 11
Circuit, Juan Aguas Romero et. al v. Drummond Companyednal, 07-14090-D, see as well MACLAUGHLIN, J.
T., and BELL, J. H., “New limitations on the exegisf jurisdiction under the Alien Tort Statue”, Arwan Law
Institute, 2008.

™ According to several sources this fine was of #fifion, see for example, “Chiquita banana compayiried
$25m for paying off Colombian paramilitary group3he Independentl6-03-07; “Chiquita: $25M fine for terror
payments”CNN.com 11-09-07; “US banana firm must pay $25m firBBC News17-09-07.

S Jane/John Does 1-144 v. Chiquita Brands Internatioime., C.A. No. 1:07-1048.

8 Antonio Gonzalez Carrizosa, et al. v. Chiquita Braufuternational, Inc., et alC.A. No. 0:07-60821.

7 John Doe 1, et al. v. Chiquita Brands Internatigriat., C.A. No. 2:07-3406.

8 Juan Does 1-377, et al. v. Chiquita Brands Intermail, Inc.,C.A. No. 1:07-10300.

" In re: Chiquita Brands International, Inc. Alien fioStatue and Shareholders Derivative Litigatiofransfer
Order, 536 F.Supp.2d 371, U.S.Jud.Pan.Mult.LitQ&@-ebruary 20, 2008.

8 The lawsuit was field in a federal court in NewrKmn 11 March 2008, by the family of five missiies
allegedly murdered by FARC. The plaintiffs argue tBhiquita’s payment, as well as material suppomtidouted
to the death of the missionaries.
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actors, have a certain responsibility derived friili® power they enjoy over the local
population of the countries where they invest otbdsiness. To what extent trgecial
responsibility translates intolegal responsibility is a matter of great discussion agno
scholars but also an everyday struggle in natioaatts dealing with cases of corporate
complicity in violations. The determination of tdhat extend standards of international
law establishing the obligation to respect, protaod promote human rights are
applicable not only to states but also to non-sgat®rs is crucial to the search for
accountability. A set of clear standards, enforteaba court of law, either at national
or international level, would provide a step furtlie the fight for the protection of
human rights and the prevention of human sufferAg.hoc solutions such as those
provided by the ATCA are certainly important inntex of redress and deterrence but are
necessarily limited by jurisdictional and otherttas. The Colombian cases are just
another example of the resourcefulness of victimg tneir lawyers in the face of
frustrations and limitations inherent in the cutremternational and national legal
systems. These and the numerous other ongoing eas@sst corporations for their
implication in human rights abuses highlight thepartant role that litigation plays in
the continuous development of legal protectionguarantee justice for those victims of
offences perpetrated against their dignity by coapons rather than states. But they
also highlight the urgency of more adequate intéwnal legal solutions of one of the
pressing human rights issues of our times.
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