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ABSTRACT. It has become a truism that international lawyers, mowadays, facing a sharp
disagreement regarding the main methodological dations of the discipline. The issue cannot be
whether or not there is such a division in the ¢haol of thought, but which its specific features.a

In the present paper, it is submitted here that dheent situation is not due to the various
methodologies at our disposal, but an actual pgnagliic schism with deep repercussions on the main
research agenda. This paradigmatic split steerattemtion to the incommensurability of the differe
paradigms at stake, and consequently the mereljildgsdf a meaningful communicative interaction
between them is dismissed. This picture, thoughy rha not fully convincing. This multi-
paradigmatic state and its ongoing reissue couldd®mn in a different way, once we accept that
neither perfect communication ever obtains nor hibsolack of contradiction is such an
epistemological premise. Then, the admittedly égstross-references, links and overlaps between
different approaches can be interpreted not as radfgamatic mistake (a sort of an internally
dysfunctional approach), but as an acknowledgemmgeiach paradigm of its inability to fully explain
International Law reality and its openness to #iteri.e., a recognition of other paradigms as
legitimate interlocutors. This interparadigmatialdgue, that is also noticeable in the main dehates

IL structure, shows the most appropriate direcfaminternational lawyers to follow, even if a fina
paradigmatic converging horizon is not conceivafsleven possible.

RESUMEN Es hoy ampliamente aceptado que la comunidadntessiacionalista atestigua un
acentuado desacuerdo con respecto a los fundamemtdsdologicos de la disciplina. Por ello, la
cuestion no puede atender a si existe 0 no unaidivien la Teoria del Derecho Internacional, sino
cudles son los rasgos de esa divisidn. Este trafagtiene que no nos enfrentamos a una situacién de
diversas metodologias disponibles, sino mas biama auténtica fractura paradigmatica, lo que
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conduce necesariamente a la eventual inconmendigadbi de los paradigmas en concurrencia,
dudandose de la mera posibilidad de una comunicasignificativa entre ellos. Sin embargo, este
diagnéstico no es enteramente persuasivo. Una wezageptamos que la comunicacién perfecta no
existe y que la ausencia de contradiccion no esdiayuna premisa epistemoldgica indiscutible, la
multiplicidad paradigmatica y su continuada reeditipuede entenderse como el reconocimiento por
parte de cada paradigma de su incapacidad paraieaplplenamente la realidad del Derecho
Internacional y su apertura a la alteridad, estg esmo el reconocimiento de los demas paradigmas
como legitimos interlocutores. Este didlogo integsigmatico, que se reproduce igualmente en los
actuales debates estructurales del Derecho inteamad, sefiala la direccion adecuada para la
comunidad internacionalista, incluso si un horizontde convergencia metodoldgica no es
aventurable, o siquiera posible.

KEYWORDS International Law Theory, IL paradigms, IL strualr debate, international
constitutionalism, IL fragmentation, hegemonic llincommensurability, macro-speech acts,
interparadigmatic dialogue.

PALABRAS CLAVE Teoria del Derecho Internacional, paradigmas, alels estructurales,
constitucionalismo internacional, fragmentacién drecho internacional, Derecho internacional
hegemadnico, inconmensurabilidad, macro-actos dgueje, didlogo interparadigmatico.

It has been a while since scholars interested @orttical and methodological
guestions, particularly Americans and Europeanse havidly discussed about the
very possibility of a unified International Law Tdry (henceforth ILT):

Despite the fact that there has always been a e@efatthe International Law
(henceforth IL) method, in the past decade a réwv literature has been clearly
visible. This revival runs parallel to a disagreamegarding the foundations of the
discipline, which seems to have become broaderpshand deeper. Thus, the issue
cannot be whether or not there is a unified ILBttis, a division in the IL school of
thought, but which are the specific features of hsw division and which
consequences it has in the so-called invisiblesgell

My intuition is that the community of internationalwyers faces a situation not just
of methodological wealth, but of a proper paraditicnaultiplicity.? This steers the

attention to the incommensurability of the diffareparadigms at stake, and
consequently to the possibility of a meaningful commicative interaction between

L A prior version of this paper was debated in tHB{LAESIL Interest Group on International Law
Theory’s Joint WorkshogEuropean Society of International Law — Americagi&ty of International
Law Joint Research Forum “Changing Futures: ScieAral International Lawheld in Helsinki on
the 2%and ¥ October 2009. In that occasion, the paper triegstothe questions explicitly put by the
organizers as to whether or not there is a unifiéernational law theory or, at least, there shddd
any. The author wishes to thank all participanésetor their useful comments.

2 The intention here is not to fully defend the ceptcof paradigm built by Th. Kuhn and P.
Feyerabend. This concept along with others likeistepnological obstacle” (Bachelard), “research
program” (Lakatos), “research traditions” (Laudan)even “episteme” (Foucault), have arisen in the
post-Popperian philosophy of science to mean aofgtostulates, axioms or statements (whether
substantive or instrumental) which is shared bgiantific community as organizing and legitimizing
its scientific discourse, but being, at the saimet quite impervious to rational and/or empirical
demonstration (CRUZ, MFilosofia contemporaneaMadrid, Taurus, 2002, at 327-348). Paradigm is
here used in this broad sense.



On the unity of Internationa Law theory

them, more than any eventually converging theaaktiorizon. This paper tries to
develop that reasoning.

|. METHODOLOGICAL OPULENCE OR PARADIGMATIC SPLIT?

Strictly speaking, a genuine debate on the scientifethod requires a shared
understanding of the nature of the scientific obj@hich once might exist among
international lawyers, but it seems to me curremtigsing. This situation in ILT
probably makes a paradigmatic approach more adecuad useful to grasp the
general picture, than the usual presentation asra,rthough rich, list of different IL
methods or methodologies at disposal.

Setting aside so-called moral theories of linost theories can be ascribed to four
different concurrent paradigms clearly identifiabldL literature: (1) the traditional
normative paradigm, (2) the realist processual gigma, (3) the postmodern
discursive paradigm and (4) the instrumental systgr@aradigm. Although these four
paradigms compete with each other, they do not dothe same way in the sense
that their genesis and evolution are differentjrteeope and theoretical ambitions
vary from each other’s, and more importantly tlrelevance inside the international
lawyers community is uneven. For that reason, itasvenient to review these
paradigms by highlighting their major premises #rbretical scope.

(1) The normative paradignunderstands IL as a set of rules and principles, (i
norms) and, as a consequence, it is interestedhat thiese norms are and how they
are created and applied. This traditional paradigmndoubtedly the benchmark in
ILT®, given that it has been the unique paradigm fatwees since the inception of
Eurocentric IL during the 17 century and that it remains the most widespread
paradigm nowadays.

Due to its normative essence, once natural law abasidoned, which gave path to
positivism and the equation of law and State, they foundation of the binding
nature of IL emerged as the crucial methodologgsle. This question today almost
left asid& has also served as the soundest yardstick tafidepposite IL schools of

% Even if some disagreements have arisen as top#wfis methods to be included, such a list is the
canonical presentation of current ILT. See PETERS:t al, “Focus Section: International Theory”,
German Yearbook of International Lg#4) 2001, at 25-201 or RATNER, S.R. & SLAUGHTHER;

M., “Symposium on Method in International LawAmerican Journal of International La{®3) 1999,

at 291-423, later improved and updatedTire Methods of International Lawamerican Society of
International Law, Washington, 2004.

* Moral theories of IL are not interested in howvanat IL is but in how itshould bein order to
achieve moral goals and fairness standards. Shese ttheories do not claim legal validity, but only
philosophical, they differ from natural law apprbas which should be classified inside the normative
paradigm.

> RATNER, S.R. & SLAUGHTER, A.-M., “Appraising the &thods of International Law: A
Prospectus for Readerg®merican Journal of International La(®3) 1999, at 299.

® ALLAND, D., “Ordre juridique international”Droits, (35) 2002, at 90.
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thought, such as voluntarism, consensualism, gsugicdl objectivism,
institutionalism, normativism, natural law, etc.

Despite the fact that the variety of theories cedeby this paradigm has not even
decreased a bit in contemporary ILT, a common teamme on their theoretical
ambitions is highly remarkable. Perhaps becaugkeo$erious difficulties witnessed
when trying to explain convincingly the drastic ogas which IL is undergoing
during the UN erd,these authors may have felt inclined to softerir teoretical
claims, and enter a plea of non belligerent pragmet Thus, there emerges a sort
of a paradigmatic self-awareness, probably promdmwgdoncomitant paradigms’
pressure. Conspicuous examples of this moderat®Bianma-Paulus’s “enlightened
positivism®, Dupuy’'s “consensualisme empiriqu®” social consensus in
Tomuschat's objectivish, Carrillo Salcedo’s “IL relativism and its excepis™?
(1996) or Lifian Nogueras's “legitimacy frameworR”.

(2) Therealist paradigmconsiders IL as a social process of power andoaityh
Rooted in American legal realism, normative indeieacy and pragmatic
empiricism are the keys of this paradigm. Sincem®orare undetermined, legal
formalism cannot explain judges’ rulings, hencdfoit is necessary to look
elsewhere for their real motivésThis claim gives support to “law as a process”
approaches, as well as it founds not just the Gisgh@r complementary rationales
(political, economic, etc.) but their substitutifam the legal onk.

" Some of these are the following five: a) the doFaof UN involving the historical prohibition ohe
use of force and the instauration of a Securityr@dwvith coercive powers; b) the emergence of new
legal categories, such as obligati@rga omnesinternational crimes or peremptory norms, which
denote a noteworthy invigoration of the axiologicaimponent of IL, but lack clear undisputed
enacting procedures; c) the yet thorny codificatidrniL runs parallel to the contestation of prior
customary law by decolonized countries, which mak@snative interactions more complicated, but
most of all shows the categorical schizophreniaghef normative system, which uses treaty and
custom regarding its dynamic, but general and @ddr IL from a static point of view; d)
international treaties’ increasing continuity arexibility blurs their consensual features, whereas
international customary law, being bent over tipénion iuris seems to acquire certain consensual
appearance; and e) the blossoming of internatiorgdnizations and other institutional international
devices have multiplied the confusing effects ef tibiquitous international soft-law instruments.

8 DAILLIER, P. & PELLET, A. (NGUYEN QUOC DINH t),Droit international public LGDJ,
Paris, 7' ed., 2002, at 107.

® SIMMA, B. & PAULUS, A., “The Responsibility of Inigiduals for Human Right Abuses in Internal
Conflicts: A Positivist View” , American Journal of International La{®3) 1999, at 304-307.

19 DUPUY, P.-M., “L'unité de l'ordre juridique inteational: Cours général de droit international
public”, Recueil des cours de I'’Académie de droit intermetlp(297) 2002, at 9-489.

X TOMUSCHAT, CH., “International Law: Ensuring thenSival of Mankind on the Eve of a New
Century”,Recueil des cours de I’Académie de droit internalp(281) 1999, at 46-47.

12 CARRILLO SALCEDO, J.A., “Droit international et ggeraineté des états: cours général de droit
international public”,Recueil des cours de I’Académie de droit internalpvol. 257, 1996, at 35-
221.

13 LINAN NOGUERAS, D.J.Proyecto docente y de investigagi@ranada, inédito, 1986, at 47-54.

“ LEITER, B., “American Legal Realism”, in M. Goldin W. Edmundson (eds.¥he Blackwell
Guide to the Philosophy of Law and Legal The@&hackwell, Oxford, 2005, at 53.

!> If norms are undetermined, they cannot condition behaviour in the sense of prescribing one
only result (a unique solution). Then, law turnspamally into a bulk of decisions or more properly
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As a social decision making process, these authmsinterested in who are the
relevant political actors, what objectives, intésemnd values they pursue, how they
interact and what strategies they can deploy in @mncrete situation. The crucial
point here is that this process is constitutive, all these elements and data do
constitute International Lavand not just explain why IL has the content it bas
why it works or not. When analyzing this proces$sttis, when understanding and
explaining IL, they resort to several rationalegaditical perspective would allow to
offer a policy-oriented jurisprudence (whatsoevsmpurposes might be), but also an
economic rationale or an IR approach could be usdldof this shows the wide
theoretical scope of this paradigm that is nottiaito the New Haven School. |
think international or transnational legal procds®ories, law and economic
approaches, constructivism, rational choice, libpadditics or any other IR approach
should be attracted to this paradigm whose veryn@e is the lost of faith in legal
norms as the key for understanding IL.

(3) In the postmodern paradigmiL is conceived of as a discourse concealing
political interests. These theories, which coulddeemed as the international mirror
of the Critical Legal Studies movement, do not adas IL as a social process
different from politics, but more precisely as aatiurse-instrument used by power
to perpetuate their dominant position. IL in itdedfcomes a complicit as well as any
international lawyer adhering to the “IL officialstourse”. So, any theory trying to
unveil this situation and opening IL for wider pgmal contestation should be
considered as pertaining to this paradigm.

As one of its theoretical pillars, this discursiparadigm holds the absolute
indeterminacy of law, but unlike Critical Legal Stes’® the postmodern IL
paradigm offers an additional sounder explanatiothis indeterminacy. Backing on
post-structuralism, Koskenniemi has extensivelyinotal the structure of the
international legal argument to be based on binaoptradictory premises
underpinning all IL concepts Drawing up an IL legal argument demands to
construct and to deconstruct these binary elemehtse meanings depend on each
other’'s. This operation results in a reversible aigit that validates any single
argument and its opposite at the same time. Thasjen his own words, that “there
is no space in international law that would beéfrsom decisionism, no aspect of
the legal craft that would not involve a ‘choicethat would not be, in this sense,
politics of international la*® Rather complementarily, it has been shown that
change and progress of the IL professional langwage scholarly vocabulary is

into the social process of making an authoritatigeision whose content is, thus, not entirely feeas

in advance; on the contrary, it will depend on $pecific context. In a simple process, normativity
becomes normalcy: a rule, if there remains anylatusns into what is usual, that is, what hasrbee
done before in similar cases (accumulated passibas), but nothing more (HIGGINS Reroblems
and Process: International Law and How We Us&larendon, Oxford, 1994, at 3).

' TUSHNET, M.V., “Critical Legal Theory”, in M. Gding, W. Edmund-on (eds.Jhe Blackwell
Guide to the Philosophy of Law and Legal The@&tackwell, Oxford, 2005, at 80-83.

7 KOSKENNIEMI, M., From Apology to Utopia. The Structure of Internatib Legal Argument
Cambridge University Press, Cambridg®' etl., 2005.

8 KOSKENNIEMI, M., op. cit, at 596.
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more apparent than real. Through political andlledeual dynamics of affiliation
and commitment, domination and submission, powels de shape any new
professional lexicon keeping up its silences anddso as to maintain tlstatu quo
while being legitimized by this ongoing progresstef IL discoursé?

(4) Finally, thesystemic paradigns here suggested as the fourth IL paradigm. The
notion of a legal system is commonly linked to tleemative paradigm, but this is
not a perfect equatiéh That is why this paradigm might be consideredrimsental
and probably having more to do with an epistemalaigpremise, as a sort of an
intellectual operation for understanding law. Aliigh this is a debatable question
from both philosophical and historical points oéwi** we are interested now in this
paradigm as used in IL doctrine, where the notiba system is certainly bent over
the normative kind. In this sense, we can find agnoriernational lawyers some
examples illustrating many of the types in whiclegal system has been conceived
of in Law Theory?? such us aggregativé material®* organicist> structuralist® or
autopoietic?’

Nonetheless, it remains true that a theoreticadrefinderpinning them is mostly
absent in the IL literature, showing up more a ipletgical use of this concept than a
paradigmatic oné&® This is particularly shocking, given the extraoatiy difficulties
that IL suffers so as to fit in the notion of a dégystem, either classiéalor
autopoietic. However, at the end of the day, eheugh lacking a sound theoretical

9 KENNEDY, D., Rompiendo moldes en el Derecho Internacional: coata renovaciéon es
repeticion Dykinson, Madrid, 2002.

%0 systems theory can be used of course to explaier than normative systems (KOSKENNIEMI,
M., op. cit, at 567). But it must be noted that there is m@in the normative paradigm that would
compulsorily require one single unique system, &dM Age Law in Europe shows (GROSSI B,
orden juridico medievaMarcial Pons, Madrid, 1996).

2L\VAN HOECKE, M.,Law as CommunicatigrHart Publishing, Oxford, 2002, at 109.

2 Every conception of law as a legal system is asmvaiased towards unity as a formal structure
(RAZ, J., The Authority of Law. Essays on Law and Moral®xford, Clarendon, 1979, at 78-81)
enabled to assure coherence and predictabilityetaétriment of substantial or material concerris an
the possibility of questioning the politicatatu quo(CARACCIOLO, R.,La nocion de sistema en la
teoria del DerechpFontamara, México D.F., 1994, at 62).

2 MONACO, R., “Profili sistematici del Diritto inteazionale” Rivista di Diritto Internazionalé69)
1986, at 745-761.

2 GRAF VITZHUM, W., “Die herausgeforderte Einheit rdeVélkerrechtsordnung”, in
Weltinnenrecht: Liber amicorum Jost Delbriiékuncker & Humblot, Berlin, 2005, at 849-864.

% ABI-SAAB, G., “Cours général de droit internatidrmublic”, Recueil des cours de I'’Académie de
droit international (207) 1987-VII, at 41.

% COMBACAU, J., “Le droit international: bric-a-bramu systéme? "Archives de philosophie du
droit (31) 1986, at 85-105.

2" FISCHER-LESCANO, A., “Die Emergenz der Globalvegang”, Zeitschrift fiir auslandisches
offentliches Recht und Vélkerrecf®3) 2003, at 717-760.

2 Wyler, E., “Propos sur la fécondité du paradigrygt&@mique en droit international & la lumiére de
la théorie de Georges Abi-Saab”, in L. Boisson d@Zdurnes & V. Gowlland-Debbas (edShe
International Legal System in Quest of Equity amdvrsatity. Liber Amicorum Georges Abi-Saab
Kluwer Law International, 2001, at 23-24.

2 SALMON, J., “Le droit international & I'épreuve atournant du XXi siécle”, Cursos
Euromediterraneos Bancaja de Derecho Internacip(@)l 2002, at 75-115.
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foundation and/or empirical support evidence, thstesnic quality of IL does not

seem to be put into question, but docilely accepteside the internationalist

community. So this assumption gets close to a narid,somehow to a paradigmatic
premise, even when the specific kind of a legalesys which IL may come to, is not
unequivocally decided, or maybe the other way adpygmecisely because it is not
decided®

[I. THE PARADIGMATIC MULTIPLICITY AND ITS REPERCUSSION ON THE
M AIN RESEARCH AGENDA

To my eye, the paradigmatic split lies in how IindaLT) might transform or shape
reality by means of norms, processes, discours@yother kind of genetic, organic
or operating interaction between certain elememsuating to a (legal) system. As a
result of these gross differences in perspectiog,only lexicons, but also practices
and topics, change among the authors coming freersk paradigms. It is not, thus,
bizarre that this paradigmatic multiplicity is nared in the main research agenda on
current IL structure. Even though they seem tot deming momentum right now,
three major issues have been discussed in IL tiibexan the past decade, namely
international constitutionalism, hegemonic IL aragimentation of 1B,

Certainly, these topics are old but renewed, complad wide-open debates whose
content and evolution cannot be reported in deptte,hbut whose direct link with
one of the aforementioned paradigms is clearlyblasiThey all three seem to have
arisen to cope with the huge changes that thenatienal system has gone through
in the last 20 years, blatantly exposing the needfdeep theoretical renovation felt
inside every paradigm.

International constitutionalism shows itself asoagible solution to most of the gross
flaws of normative theories when dealing with thegdl consequences of the
progressive exhaustion of the sovereign state-egritemework at the international

level. Likewise, hegemonic IL gives answer to thajon changes affecting the

distribution of international power since WWII, atite international social process
of power and authority whose content is realistcpssual theories’ main concern.
On its part, the issue of IL fragmentation was lgidwp along the 90’s because the
multiplication of international jurisdictions couttireaten the systemically coherent
nature of IL by ending up in countless contradigtadings.

% MARTIN RODRIGUEZ, P., “Sistema, fragmentacién yntencioso internacional’Revista
Espafiola de Derecho Internacior(@0) 2008, at 486-488.

% Several international events have slowed dowrthhest of these three structural debates, but it is
quite premature to take them for finished. The Idatpacle during the second Bush Administration
(2004-2008) has pointed to the limits of militagrde touching the hegemony core. On its part, the
quite modest reform of UN following the 2005 Woilimmit, not to mention the collapse of the
European Constitutional Treaty, have evidenced omoee the serious real obstacles for constitutional
discourse in the international realm. Finally, theglecting” ILC Final Report on IL Fragmentation
in 2006 seems to be an official closure on the g@mpeoblem.
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Any of these three topics only seem to make send@mwts own paradigm, and
therefore they are seen by postmodernist approaahes discourse reissue rather
than as a real paradigmatic renovation. Internatioanstitutionalism does not result
in a change of the normative paradigm, but inutvisal as a useful paradigm, just
as hegemonic IL cannot end up in anything but disteparadigmatic reissue.
Furthermore, looking at these two topics from tippasite paradigm, they seem
rather incomprehensible. Probably there is no béltestration of this paradigmatic
reissue than IL fragmentation’s debteespecially according to the ILC, which
issued a Final Report that asserts an undisturledystemicity. Even when
fragmentation was supposed to put into questionsystemic character, the ILC has
not arrived to this denial through an empirical lgsig, but has used the systemic
nature of IL as a starting point not to be challshgven by admittedly existing black
legal holes (see®1Conclusion of the Final Report). The consequesc®fi course,
apart from an immanent coherence, the ongoingihegy of a systemic approach to
understand IL, that is, the endurance of the syistgraradigm as such, especially
given the fact that fragmentation did not reallpltdnge any other paradigih.

[1l. PARADIGMATIC MULTIPLICITY AND THE LIMITS OF MEANINGFUL
INTER-PARADIGM COMMUNICATION

In case we accept the paradigmatic multiplicity wdraup above, we should
necessarily deal with the question of incommenslingbeven if this notion as
elaborated by Kuhn and Feyerabend since the 60&ilisunder construction and
remains especially uncertain regarding fields ottiem natural scienc&s Both
authors in somehow crossed evolutions have insigpee two different notions of
incommensurability> On the one hand, taxonomic incommensurability waiem
from semantic/lexical divergences reflecting diéieces not only in the meaning of
some words, but also in the concept and categstriattures used by two scientific
theories, with eventual ontological implicationstbe nature of reality. On the other,
incommensurability has been described too as imuidalong with semantic

32 KOSKENNIEMI, M. & LEINO, P., “Fragmentation of Ietnational Law? Postmodern Anxieties”,
Leiden Journal of International La@l5) 2002, at 553-579.

% The dangers of IL fragmentation are simply notliigible for realist processual or postmodern
approaches. Because fragmentation does not challEmgbasis of these paradigms, it is not an issue
for these authors. Even if the normative and systgraradigms appear intertwined, there is no such
an absolute parallelism, as already claimed. Abtutide ILC Final Report is quite illuminating diis
imperfect equation, since it holds IL as a progkessaw of international special regimes, while
admitting its inability to solve conflicts betwedrem (black legal holes).

%t is true that incommensurability was primarilgobght up in the context of scientific revolutions,
that is, in a diachronical relation between varitlusories concerning the same scientific field, but
lately Kuhn also admitted incommensurability durihg process when a discipline is succeeded by
different philogenetically related subdisciplinédJHN, Th.S.,El camino desde la estructyrRaidés,
Barcelona, 2002, at 295-298). This phenomenon nbghtleemed closer to the situation of current
ILT.

% HOYNINGEN-HUENE, P., “Three Biographies: Kuhn,yeeabend, and Incommensurability”, in
R.A. Harris (ed.)Rhetoric and Incommensurabiljtiarlor Press, West Lafayette, 2004, at 155-171.
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conceptual differences, changes in world-views @ndstandards and problems
(holistic incommensurability).

Facing this incommensurability between IL paradigiisave explored three well-
established different perspectives when approachiag, which in Buchanan-
Golove’s terminology’ can be named as “analytical” (if we deal with wheat is),
“normative” (if we look at how law should be), arfdpistemological” (if we
consider how law is known and/or how that knowletgerganized and stored). |
tried to find if these three dimensions mergedawesed depending on the paradigm
chosen. So, for instance, positivism seems to ngjsish them clearly, while
postmodern approaches appear to merge all of théthough | am not persuaded
anymore that this three-dimension approach can dsel wo individualize proper
paradigms against simple theories, | still deenuséful to show some traits of
incommensurability. Regarding the analytical dimenswe have seen that these
four paradigms are based on opposite premises wongehe real capacity of norms
(and ILT) to determine behaviour, and as a consezpjehe nature of IL. Whereas
the normative paradigm stands upon its affirmatang the realist and postmodern
paradigms upon its denial, the systemic paradigem evhen resorting to norms does
not find that question relevant and it is more weatrabout the interactions with
other elements of the system through which normshele determined or
undetermined) actually reach coherent (systemisult® Together with these
differences there are other divergences in concaptdytical practices and standards
(which would affect the epistemological dimensicag, well as research topics and
purposes (as regards the normative dimension)oWwwmly the classification by
Harris®®, we could then say that a clear semantic and paigrimcommensurability
obtains between these four IL paradigms.

Given this certain degree of incommensurabilitywsstn IL paradigms, three
questions should be answered as regards ILT.

(a) Does incommensurability imply the impossibilttyrational choice in ILT?
Putting aside the question of the real meaninghobinmensurability as a lack of a
common measure or as incomparability, it must Iek that incommensurability does
not deprive a paradigm choice from rationality, ethihas never been claimed.
However, it does show the so called methodologisebmmensurability, which
means that even if a theory choice is justifiableterms of the comparison of
epistemic values, it responds to a personal decisiore than to a possible objective

% BUCHANAN, A. & GOLOVE, D., “Philosophy of Internanal Law”, in J. Coleman & S. Shapiro
(eds.):The Oxford Handbook of Jurisprudence and Philosaptlyaw, OUP, Oxford, 2002, at 801.

% MARTIN RODRIGUEZ, P., Los paradigmas del Derecho internacional: Ensayo
interparadigmatico sobre la comprension cientifidel Derecho internacionalUniversidad de
Granada, Granada, 2008, at 110-118.

¥ HARRIS, R.A., “Introduction”, in R.A. Harris (ed.Rhetoric and Incommensurabiljtparlor Press,
West Lafayette, 2004, at 21-60.
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standards procedure, which would lead everyoneimitie scientific community to
the same decisiofl.

(b) Does incommensurability imply the impossibildtheoretical convergence?

In principle, incommensurability seems to avow arfieasible converging horizon,
because the relationship between multiple compgtargdigms only ends in victory
or defeat of one over the others, or in the splisa@entific domains. However,
difficult as it may appear to me, we cannot excltlte hypothetical emergence of a
new paradigm embracing previous opposite paradignt trying to avoid that
“bipolarité des erreurs®

(c) Does incommensurability imply the impossibilty meaningful inter-paradigm
communication?

This is by far the most relevant question. Sin@®mmensurability arises when two
theories do not share the same taxonomic lexidwt, is, the same terminological,
conceptual and categorial structure, this is aossriobstacle to inter-paradigm
communication: “A lexicon is not only prerequisitt making meaningful
statements, it also sets limits on what can be mgauily said within the community
of speakers that share ftA statement stemming from one paradigm turns o-
sensical in other paradigms and probably also nskagable. Therefore, even when
participating in the same debate, authors frometkfit paradigms would be talking
past to each other. It is not hard to find somegamses of this phenomenon
exceeding mere semantic discrepancies. | deemiilatmg enough, if not definite
the ASIL attempt to compare several IL methods awlidg with criminal
responsibility for humanitarian international lawlations in internal conflicts>

V. INTER-PARADIGM COMMUNICATION THROUGH MACRO-SPEECH
ACTS: ON THE UNITY OF INTERNATIONAL LAW THEORY

This presentation becomes less persuasive whemgfatie frequent cases of
theoretical cross-references, linkages and oveilagk literature. This is because,
strictly speaking, most of these cases should parded as methodological mistakes
or contradictions, resulting in paradigmatic dysfuonal approaches. Then, we
would not be witnessing times of paradigmatic nplittity but just times of

paradigmatic confusion. IL would not be undergoiag phase of scientific

revolutionary advance or progress but a stage iehsfic collapse because of the

%9 OBERHEIM, E. & HOYNINGEN-HUENE, P., “The Incommemsbility of Scientific Theories”,
Stanford Encyclopedia of Philosopt009,http://plato.stanford.edwaccess in August, 2009.

40 OST, F. & VAN DE KERCHOVE, M., “De la «bipolaritdes erreurs» ou de quelques paradigmes
de la science du droitArchives de philosophie du dr¢B83) 1988, at 177-206.

“l OBERHEIM, E. & HOYNINGEN-HUENE, P., “The Incommemsbility of Scientific Theories”,
Stanford Encyclopedia of Philosopt009,http://plato.stanford.edwaccess in August, 2009.

“2 SLAUGHTER, A.-M. & RATNER, S.R., “The Method is ¢hMessage” American Journal of
International Law(93) 1999, at 410-423.
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lack of method or, to the least, of faith thereamding up in the very best-case
scenario in the dissolution of ILT in several sidogplines.

Nonetheless, | think that this multi-paradigmatiates and its ongoing reissue could
be seen through different lenses, once we accapn#ither perfect communication
ever obtains nor absolute lack of contradictioisush an epistemological premise.
These unquestioned cross-references, links and lapgerbetween different

approaches could be interpreted as an acknowleddebyeeach paradigm of its

inability to fully explain IL reality and its opewess to alterity, i.e., as the recognition
of other paradigms as legitimate interlocutorsa#ing a dialogue through macro-

speech act®’

In this vein, it could be convenient reconsiderisgme instances of these
interparadigmatic connections.

Firstly, we should considgraradigmatic eclecticism or complementarity sedfhtis
This claim to complementarity (mostly with the natme paradigm as the
benchmark) is quite straightforward in Law and Earoics approaché&Sor in the
IR/IL method*® This is perhaps due to the fact that their evénsheltering
placement in other scientific disciplines makesirtheterdisciplinary contention
sounder and also safer. Besides complementariye thre as well accurate eclectic
positions alleging not belonging to any paradigm, laternational Law Process
sustains regarding positivism and realf€milt is suggested that, if holding
complementarity could be interpreted as the assompf the appropriateness or, to
the least, the usefulness of other paradigms’ tgdihle eclectic claim would point to
the insufficiency of the paradigms superseded byettiectic new proposal.

Secondly, | must mentiothe search for normativity identifiable within tinealist
paradigm This search would make little sense if one evahticonsiders norms as

“31n the 60’s, philosophers of language regardeduage as action, as well, because when we speak
we do something (Austin 1962). Scholars distingaisbetween what speakers say, their intentions,
and what addressees understand after the commuaieaent has taken place. Then, a speech act is
an utterance that serves a function in communicatike an apology, greeting, request, complaint,
invitation, compliment, or refusal. Therefore, weshspeak about locutionary and illocutionary acts,
and perlocutionary effects. Van Dijk likes the idg#famicro- and macro-speech acts. Macro-acts serve
one single function in communication, but can csingif several micro-speech acts in a linear
sequence. A letter is a good example of a macrecépact, since it is made up of different utterance
(greeting, request, compliment, assertions, etat) ibis in itself a speech act (for instance, an
apology). Macro speech acts have different conviersal, interactional and cognitive functions such
as organizing and reducing speech acts or allowirggneral pragmatic plan that can be adjusted
according to the addressee’s reactions (VAN DIJK,. TEstructuras y funciones del discuyssiglo

XXI Editores, Madrid, 1991, 72 ed., at 58-76).

“ DUNOFF, J.L. & TRACHTMAN, J.P., “The Law and Ecanits of Humanitarian Law Violations

in Internal Conflict”,American Journal of International Lag®3) 1999, at 395-409.

4 ABBOTT, K.W., “International Relations Theory, érhational Law, and the Regime Governing
Atrocities in Internal Conflicts”American Journal of International La¢®3) 1999, at 361-364.

6 O’'CONNELL, M.E., “New International Legal Proces®merican Journal of International Law
(93) 1999, at 334-337.
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incapable to fully determine international behavidievertheless, this noteworthy
overlap is pretty visible in distinctively realiapproaches as IR/ or transnational

legal procesé® and at the same time, the other side of the ¢bat,is, when the

foundation of international norms is somehow atéted in other paradigm

languages, as constructivi$ior general systems theoty.

Thirdly, we might understand tretructural biaslately contended by Koskenniethi
as a wink given to the realist paradigm. Statirgg tthe system still de facto prefers
some outcomes or distributive choices to othergirdblthe random nature of
international law due to the absolute indeterminafyits legal argumentation
structure, or its concealing intention, and getdaser to a social process, of course
linked to politics.

| do not think that these examples are all outstapdases of paradigmatic self-
denial and consequently just major methodologioalrs. For example, transnational
legal process does not trespass the realist panatigthreshold because it assesses
that “norm-internalisation is not self-activatiny’ Equally, the structural bias does
not prevent political contestation by internatiotelyers, being the latter political
actors as weft®

Somehow, the same strain could be detected in tthetsral debates mentioned
above. Even if a formal constitution does not meéhat much for the realist
paradigm, international constitutionalism is inelfsa step towards it taken by
normative paradigm theories: a constitution traieslahe legitimate political process
(i.e., the social process of power and authory iegal language and it does it at
the top leveP* | would even dare to say that this would be casrated by the
systemic paradigm as a structural coupling betwssitic and legal systens.A
similar friendly disposition to dialogue has bedsoapresent in the hegemonic IL
debate, when the report of the countless IL viofegiby the USA, that is, a pure

47 KRATOCHWIL, F.V., “How Do Rules Matter?”, in M. Byrs (ed.):The Role of Law in
International Politics. Essays in International Btbns and International LaywOxford University
Press, Oxford, 2000, at 35-68.

8 KOH, H.H., “Why Do Nations Obey International LaiyThe Yale Law Journa(106) 1996-1997,
at 2599-2659.

49 BRUNEE, J. & TOOPE, S.J., “International Law andnGtructivism: Elements of an Interactional
Theory of International Law"Columbia Journal of Transnational La{89) 2000, at 19-74.

* OETER, S., “International Law and General Systathsory”, German Yearbook of International
Law (44) 2001, at 72-95.

*1 KOSKENNIEMI, M., op. cit, at 606-607. More in detail in “The Politics otémational Law — 20
Years Later” European Journal of International La20) 2009, at. 7-19.

2 KOH, H.H., “Opening remarks: Transnational legabgess illuminated”, in M. Likosky (ed.),
Transnational Legal ProcessdsexisNexis, London, 2002, at 332.

>3 KOSKENNIEMI, M., op. cit, at 614-615.

* FASSBENDER, B.,The United Nations Charter as the Constitution b& tinternational
Community Nijhoff, Leiden, 2009, at 27-51.

** FISCHER-LESCANO, A.loc. cit, at 739.
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normative approach is abandoned and the focus is put on the normatiannels
through which power shapes iL.

To sum up, it is true that, taken in isolation,th#se contributions and examples can
be deemed as paradigmatically flawed; and we cstalg to the fact that meaningful
communication between different paradigms is imjicable, because there is no
possible common code. One must be bilingual dutheécfact that statements from
one paradigm are ineffable in other paradigm/lagglezode.

But if taken as illocutionary macro-acts, modernatan theoretical ambitions, resort
to foreign paradigmatic argumentation or data, scallo methodological
complementarity, participation in other paradigmesssuing debates or just simply
reporting paradigms semantic divergences on a cubjatter, to name a few,
amount to various micro-acts which constitute anmact intending communication
even if this act cannot always be felicitous, beeatne goal of the illocutionary act
may be not reached.

This interparadigmatic dialogue, though imperfecomes from the conviction
among international lawyers that their own paradigmmissing something important
in the depiction of the functioning of IL in curtemternational society; that the
results of different paradigms approaches are rofien than not complementary;
and that, in any case, contradiction is prefertdbiatellectual blindfoldedness.

| cannot see in the near future any kind of pamadigc convergence, but only the
invigoration of this interparadigmatic dialogue, edernational lawyers become
more competent in other paradigms’ lexicons andemand more often opt for a
multiparadigmatic approach, which respects eaclhoakst theoretical concepts and
structures instead of looking for synthe¥id. find this ILT position extremely

tempting because it casts an image of IL as a aamphfinished reality that, like

best Russian literary characters, is only apprehknat the price of contradiction.
All'in all, this looks fascinating and suspiciousmiliar.

6 See TOMUSCHAT, CH., “Multilateralism in the Age &fS Hegemony”, in R.S. Macdonald &
D.M. Johnston (eds.)fowards World Constitutionalism. Issues in the L&gedering of the World
Community Nijhoff, Leiden, 2005, at 31-75 or SANCHEZ RODRIGZ, L.I. (2005), “Poder
imperial y Derecho internacional. Lpax Americana”, in Soberania del Estado y Derecho
Internacional. Homenaje al Profesor Juan Antonion@i® Salcedq Universidades de Sevilla,
Cérdoba y Méalaga, Sevilla, 2005, at 1293-1310.

" See KRISCH, N., “International Law in Times of Hegony: Unequal Power and the Shaping of
the International Legal OrderEuropean Journal of International Layl6) 2005, at 369-408 or
BYERS, M. & NOLTE, G. (eds.)}Jnited States Hegemony and the Foundations ofriatemal Law
Cambridge University Press, Cambridge, 2003.

8 ALVAREZ, J.E., “Legal Perspectives”, in Th. Wei&sS. Daws (eds.)The Oxford Handbook on
the United NationsOxford University Press, Oxford, 2007, at 58-81.
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