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The injury caused by the separation fence is rgitioted to the lands of the inhabitants
and to their access to these lands. The injuryfaravider a scope. Ktrikes across the
fabric of life of the entire populatioh

|. INTRODUCTION

Human rights are gravely damaged in and aroundb#tittefield. The global human
rights community has been particularly active simgyvithe human dimension of the
war? Human rights international judicial and quasi-pidi bodies have been quite
receptive to this advocacy work, and today therkttle doubt that both International
Human Rights Law (IHRL) and International Humanaar Law (IHL) matter in
conflict.

However, it is certainly not enough to claim thdRIL does not disappear when a war
takes place. This paper claims that in internatiomad non-international armed
conflicts, IHRL and IHL must interact in the mogfeetive way to protect Economic,
Social and Cultural Rights (ESCR). This argumenunees looking at both procedural
and material points. Firstly, as regards to thecgdore, the identified issues are the
geographical jurisdiction or territorial applicatyl of treaties, the limitation and
derogation of rights in case of emergency, andah@ication of the principles déx
specialisand complementarity. And secondly, the study wilbw that the growing
efforts in the human rights community to providedESstandards with a more detailed
content, and the specificities of some rules in fiell of IHL, have generated the
necessary conditions forsgnergy of normsrThis paper will argue that in present times,
IHRL and IHL are not two separate realms of lawt taiher two expressions of the
samecorpus juristhat grows in a continuous exercise of reciprocalrishment.

! JudgmentBeit Sourik Village Councii. The Government of IsrgeSupreme Court of Israel, HCJ
2056/04, 24 June 2004, para. 84. (Emphasis added)

2 We use the expression ‘global human rights comtyuto refer to a relatively new form of ‘social
movement’ based on some form of ‘transnationalectiVe action’. Neil Stammers defines social
movements as “collective actors constituted by\iiddials who understand themselves to share some
common interests and who also identify with onetlagig at least to some extent. Social movements are
chiefly concerned with defending or changing atsieaome aspect of society and rely on mass
mobilization, or the threat of it, as their mainlifical sanction”. STAMMERS, N., “Social Movements
and the Social Construction of Human Rightdiman Rights Quarterjyol. 21, No. 4, 1999, pp. 980-
1008, at 985. We borrow della Porta and Tarrow'§ind®n of ‘transnational collective action’:
“coordinated international campaigns on the parnetiworks of activists against international actors
other states, or international institutions”. DELLRORTA, D. and TARROW, S., “Transitional
Processes and Social Activism: An Introduction”, MELLA PORTA, D. and Tarrow, S. (eds.),
Transnational Protest and Global ActivisRowman & Littlefield, 2005, pp. 1-17, at 2-3.
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[I. INTERPLAY OF THE TWO SETS OF RULES FOR THE PROTECTION OF
EcoNowmic, SocIAL AND CULTURAL RIGHTS: A PROCEDURAL ANALYSIS

Both the UN Committee on Economic, Social and QGaltiRights (CESCR) and the
Human Rights Committee regularly apply human rigstesxdards to international and
non-international conflicts in their country repottThis is also the case at the regional
level with the European Court of Human Rights (ER}Hand the Inter-American
Commission and Court of Human Rights (IACHR and 1AR, respectivelyf. The
International Court of Justice (ICJ) has echoedjtinsprudence of these specialized
human rights bodies on three occasions. Initiatiythe 1996 Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapassregards to the applicability of the
1966 International Covenant on Civil and PolitiBaghts, the ICJ stated that:

The protection of the International Covenant ot)<Civil and Political
Rights does not cease in times of war, except leyatijpn of Article 4 of
the Covenant whereby certain provisions may begiten from in a time
of national emergency. Respect for the right te if not, however, such a
provision. In principle, the right not arbitraritp be deprived of one's life
applies also in hostilities. The test of what isagitrary deprivation of life,
however, then falls to be determined by the apblelex specialisnamely,
the law applicable in armed conflict which is desid to regulate the
conduct of hostilities. Thus whether a particutasd of life, through the use
of a certain weapon in warfare, is to be considemearbitrary deprivation
of life contrary to Article 6 of the Covenant, camly be decided by
reference to the law applicable in armed confliwdl @ot deduced from the
terms of the Covenant itsélf.

In the2004 Advisory Opinion on the Legal Consequencéiseo€onstruction of a Wall
in the Occupied Palestinian Territgrihe Court expanded the argument in this sense:

More generally, the Court considers that the ptaircoffered by human
rights conventions does not cease in case of aocmeftict, save through the
effect of provisions for derogation of the kindide found in Article 4 of the
International Covenant on Civil and Political RightAs regards the
relationship between international humanitarian &wl human rights law,

% See, among others, CESCRoncluding Observations: Sri Lankd6 June 1998, E/C.12/1/Add.24;
CESCR,Concluding Observations: Colomhié December 2001, E/C.12/1/Add.74; CESCRncluding
Observations: Israel26 June 2003, E/C.12/1/Add.90; CESGRyncluding Observations: Russi&2
December 2003, E/C.12/1/Add.94; Human Rights CotesmiConcluding Observations: DR@6 April
2006, CCPR/C/COD/CO/3; Human Rights Committ€encluding Observations: Isrge?9 July 2010,
CCPR/C/ISR/CO/3.

* See, for example, Judgmef@yprusv. Turkey ECtHR, 10 May 2001; Judgmemhmet Ozkan and
othersv. Turkey ECtHR, 6 April 2004; Judgmenisayeva, Yusupova and BazayevaRussia ECtHR,
24 February 2005; JudgmeBamaca Velasquez GuatemalaSeries C No. 70, IACtHR, 25 November
2000; Request for Precautionary Measui@stainees in Guantdnamo Bay, CuHdACHR, 13 March
2002.

® Advisory Opinion,Legality of the Threat or Use of Nuclear Weapdfs, 8 July 1996, para. 25.
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there are thus three possible situations: somesrigiay be exclusively
matters of international humanitarian law; otheesyrbe exclusively matters
of human rights law; yet others may be matters aihlihese branches of
international law. In order to answer the quespon to it, the Court will
have to take into consideration both these brandfiésternational law,
nan16ely human rights law and, B specialis international humanitarian
law.

And, finally, the Court confirmed the same statetmerthe2005 Judgment concerning
the Armed Activities on the Territory of the Cor{@emocratic Republic of Congo v.
Uganda)’ Since this Judgment repeated the holding ofMadi case, it was made clear
that the Court’s approach in the Palestinian casaat be explained solely by the long-
term presence of Israel in those territories.

Both Israel and the United States maintain that #id IHRL are completely separated
realms of law and, therefore, human rights stareldadnot and should not affgas in
bello. Both States deny the extraterritorial applicaépidif the international human rights
law as welf This position is also defended by some scholarshese countried.
Besides, Israel has also been reluctant to acteptull applicability of IHL in the
Occupied Palestinian Territories, and in partictiter rules set out in the Fourth Geneva
Convention, which provides protection to civiliangime of war'®

These challenges aside, today there is little cortisy among the majority of scholars
and practitioners about the existence of room fomé&n rights in case of armed
conflict! In the following lines, we will identify three ¢i¢al issues that ought to be
addressed before analyzing the substantial inferecbetween IHRL and IHL. First,
we must determine in what conditions internationgés in ESCR may be applicable
extraterritorially (the issue of jurisdiction). Rided that ESCR move beyond borders,
secondly, we observe the question about the limortaind derogability of rights and its
implications for ESCR. Finally, assuming that ESGRligations cross borders and
cannot be freely derogated by States, we will labkhe principles that inspire the
determination of the applicable norms.

® Advisory Opinion,Legal Consequences of the Construction of a Watha Occupied Palestinian
Territory, ICJ, 9 July 2004, para. 106.

" JudgmentArmed Activities on the Territory of the Congo (DRQJganda) ICJ, 19 December 2005,
para. 216.

® See the arguments posed by the Government of $hin the Annex | to the"3Periodic Report to the
UN Human Rights Committee, UN doc. CCPR/C/USA/3,Ne8/ember 2005. As regards to Israel, see
the 2% Periodic Report to the same Committee, UN doc. RICRSR/2001/2, 4 December 2001.

° DENNIS, M., “Application of Human Rights Treati€traterritorially in Times of Armed Conflict and
Military Occupation”,American Journal of International Lgv2005, Vol. 99, No. 1, pp. 119-141. For a
slightly more moderate approach, see SOLIS, The Law of Armed Conflict: International
Humanitarian Law in WarCambridge University Press, 2010, at 22-26.

Y DARCY, S., “Punitive House Demolitions, the Prdtign of Collective Punishment, and the Supreme
Court of Israel”Penn State International Law Revie2003, Vol. 21, pp. 477-507.

! See the analysis by HAMPSON, F., “The relationsbéiween international humanitarian law and
human rights law from the perspective of a humaghts treaty body”|nternational Review of the Red
Cross 2008, Vol. 90, No. 871, pp. 549-572.
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1. Jurisdiction and extraterritorial effects of ESCR

Often times States’ obligations of ESCR are preskitt comparison or opposition to
States’ obligations of civil and political right€CPR). The understanding of these
obligations is still more developed than that obsth corresponding to ESCR, and
international monitoring mechanisms have advancadhmmore narrowing down the
meaning of the general provisions in CPR.

In order to discuss the extraterritorial effectsE8CR it is helpful to observe look at
this rights in relation to civil and political righ Article 2(1) of the 1966 International
Covenant on Civil and Political Rights (ICCPR) doek the applicability of the Treaty
in the State to “all individuals within its terripand subject to its jurisdiction”. In one
of its first opportunities to deal with an indivialucomplaint, the UN Human Rights
Committee stated that:

It would be unconscionable to so interpret the easpbility under Article 2
of the Covenant as to permit a State party to pexfeeviolations of the
Covenant on the territory of another State, whiablations it could not
perpetrate on its own territofy.

More recently, in 2004, when it interpreted the eyah obligations imposed by the
Covenant to State Parties, the Human Rights Comendéclared that:

States Parties are required by Article 2, paragfiapb respect and to ensure
the Covenant rights to all persons who may be witheir territory and to
all persons subject to their jurisdiction. This medhat a State party must
respect and ensure the rights laid down in the Gavieto anyone within the
power or effective control of that State Party, reffenot situated within the
territory of the State Party. [...] This principlesalapplies to thoseithin
the power or effective control of the forces ota&Party acting outside its
territory, regardless of the circumstances in which suchepaw effective
control was obtained, such as forces constitutimgtgonal contingent of a
State Party assigned to an international peaceikgep peace-enforcement
operation>

According to this interpretation, the ICCPR woulel dpplicable in principle in the case
of “effective control” over a territory, such as aocupied territory. The United States
has tried to challenge this view with some refeesnto the declared intentions
expressed by the US delegates in tiis@aux préparatoires’ However, according to

Article 32 of the 1969 Vienna Convention on the LafwTreaties, the preparatory work

12 Human Rights Committe¢,6pez Burgow. Uruguay Communication 52/1979, Views adopted on 29
July 1981, CCPR/C/13/D/52/1979, para. 12.3; Humagh® Committee,Celiberti v. Uruguay
Communication 56/1979, Views adopted on 29 Julyl198CPR/C/13/D/56/1979, para. 10.3.

3 Human Rights Committe&eneral Comment No. 31, Nature of the General L&dgigation Imposed
on States Parties to the Coveng2 May 2004, CCPR/C/21/Rev.1/Add.13, para. 1éhgEasis added)

* Annex | to the US Report to the UN Human Rightsr@uttee, 2005supranote 8.
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constitutes supplementary means of interpretatibrireaties, and not of States’
intentions or understandings of thémThe United States could have entered a
reservation or a declaration in that regard, bulidtnot do so. At the time the United
States ratified the ICCPR, in June 1992, it wasaaly clear that the Human Rights
Committee regarded the Covenant as applicable éweng situations of conflict.

The European Court of Human Righitsas followed the interpretation of the Human
Rights Committee, even though the case law is ntitedy coherent’ In the Loizidou
case, for instance, the Court found that the resipdity of States “may also arise when
as a consequence of military action — whether laoffuinlawful — it exercises effective
control of an area outside its national territof3This reasoning was also used in
Cyprus v. Turkey® and in llascu v. Moldova® In the Bankovic case, the Court
concluded that it is a case of extraterritorialgdiction:

When the respondent State, through the effectivdérabof the relevant

territory and its inhabitants abroad as a consegpien military occupation

or through the consent, invitation or acquiescesfdbe government of that
territory, exercises all or some of the public pesveormally to be exercised
by that governmertt:

Unlike treaties dealing with civil and politicalghts, the International Covenant on
Economic, Social and Cultural Rights (ICESCR) doescontain a jurisdiction clause.
Much of the literature has granted particular ditento the question of whether the
scope of the ICESCR goes beyond both territory amddiction, consequently

addressing the question of obligations as regaodsnternational assistance and
cooperatiorf? That important issue aside, the ICJ firmly statethe famoudNall case

that “it is not to be excluded that [the ICESCRplgs both to territories over which a
State party has sovereignty and to those over wittieh State exercises territorial

15 Although it has not ratified the Vienna Conventitiie US generally recognizes the Convention as an
authoritative guide to principles of treaty intefation.

'8 1n a similar fashion to Article 2(1) of the ICCPRtticle 1 of the 1950 European Convention for the
Protection of Human Rights and Fundamental Freedeads as follows: “The High Contracting Parties
shall secure to everyone within their jurisdictithe rights and freedoms defined in Section | o$ thi
Convention”.

" DROEGE, C., “Elective affinities? Human rights amgmanitarian law”|nternational Review of the

Red Cross2008, Vol. 90, No. 871, pp. 501-548, at 513-HAOROWITZ, J. T., “The right to education

in occupied territories: Making more room for hunraghts in occupation law"yearbook of

International Humanitarian Law2004, Vol. 7, pp. 233-277, at 236.

18 Judgment, ECtHR, oizidouv. Turkey 18 December 1996, para. 56.

19 JudgmentCyprusv. Turkey supranote 4, para. 76.

% Judgment, ECtHRJascu and Others. Moldova and Russj&8 July 2004, para. 312 and 314. See also
Judgment, ECtHRAI-Skeini and others v. The United KingdafrJuly 2011, notably para. 131-142.

2L Admissibility Decision, ECtHRBankovic and others. Belgium and othersl2 December 2001, para.
71.

22 MOTTERSHAW, E., “Economic, Social and Cultural Rig in Armed Conflict: International Human
Rights Law and International Humanitarian Lawhe International Journal of Human Right3008,
Vol. 12, No. 3, pp. 449-470, at 452; GOMEZ, F., 4fsnational Obligations in the Field of Economic,
Social and Cultural RightsRevista Electrénica de Estudios Internaciona309, Vol. 18.
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jurisdiction”*® Time will tell if the Optional Protocol to the IGEER, adopted in

December 2008 and not yet in force, will offer tpessibility to extend the

interpretation of the extraterritorial applicahbjliof the Covenant through inter-State
comglaints and inquiry procedures, and possiblyubh individual complaints as
well.

In short, the ICJ and the human rights bodies, labtthe regional and the universal
levels, agree at least on the following two poifitst, human rights obligations extend
not only within the national borders, but also glotine territory where the State
exercises its jurisdiction; and second, the minimtimeshold of the territorial
jurisdiction is the effective control over thatrigory. Article 42 of the 1907 Hague
Convention IV defines the occupied territory as tma is “placed under the authority
of the hostile army”; the provision also stated thlae occupation extends only to the
territory where such authority has been establishedl can be exercised”. This IHL
provision presupposes effective authority and @dntwhich are not usually found in
the battlefield?®> A situation of military occupation without effeeéi control is
inconceivable (indeed, the effective control isgdl requirement of occupation). That
being said, there may be situations in the cordéxtar, besides the case of occupation,
in which a State exercises effective control owsig territory. In this case, “a key
consideration is whether a violation resulted dlyeitom circumstances over which the
State had control, whether or not it also had divecantrol of the territory in which the
violation occurred®

We must conclude that, in terms of territorial galiction, in case of occupation States
are obliged to fulfill their obligations as regatdsESCR. Regarding civil and political
rights, human rights bodies have extended the afodig to other forms of effective
control, even for a relatively short period of tiewed vis-a-vis a small number of people
or even a single individual. However, it remainglear whether these other forms of
effective control also trigger ESCR obligations 8iates beyond their national borders.

2. Limitation and derogability of ESCR

The extraterritorial applicability of human rightt®aties is a relevant issue in case of
international conflict. Nonetheless, the debateualtoe territorial jurisdictional limits
simply fades in front of the more common non-ingional conflicts. In these cases,
the derogability of rights and the principles oferpreference gain relevance.

The 1950 European Convention and the 1969 Ame@@mvention on Human Rights
contain some restricted derogation clauses reterin “time of war’. So does the

23 Advisory OpinionWall case supranote 6, para. 112.

24 COURTIS, C. and SEPULVEDA, M., “Are Extra-Territar Obligations Reviewable Under the
Optional Protocol to the ICESCRNpordisk Tidsskrift for Menneskerettighet@009, Vol. 27, No. 1, pp.
54-63.

% DROEGE, C.supranote 17, at 538.

% LUBELL, N., “Challenges in Applying Human Rightsiw to Armed Conflict” International Review
of the Red Cros$2005, Vol. 87, No. 860, pp. 737-754.
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ICCPR for “time of public emergency which threatéms life of the nation” (Article 4).
Once again, as explained above in relation to tmésdiction, the ICESCR is
exceptional as it does not include any particulaovigion allowing States to
temporarily derogate their ESCR obligatidhsnstead, the ICESCR contains a general
limitation clause in Article 4, which permits Stadarties to subject the rights enshrined
in the Covenant “only to such limitations as aréedmined by law only in so far as this
may be compatible with the nature of these rightd aolely for the purpose of
promoting the general welfare in a democratic dgtieln the Wall case, the
International Court of Justice observed that tharictions on the enjoyment by the
Palestinians of their ESCR resulting from Isra@nstruction of the Wall failed to
meet the conditions laid down in Article 4 of tt@ASCR?®

Although thetravaux préparatoireslo not reveal any specific discussion about whethe
a derogation clause was considered necessary oragyopriate, the omission of any

reference to derogation in the ICESCR is probablydue to the drafters’ oversigfit.

In order to understand that omission, one must labkhe nature of States Parties’

obligations set up in the Covenant. Article 2(1}eé ICESCR says that:

Each State Party to the present Covenant undertéketake steps,
individually and through international assistanced aco-operation,
especially economic and technical, to the maximufmite available
resources, with a view to achieving progressivaby full realization of the
rights recognized in the present Covenant by alpr@priate means,
including particularly the adoption of legislatineeasures.

A correct reading of this phrase reveals that tkgression “achieving progressively”
refers to the word “rights” and not to obligatiofisThe CESCR has recognized that the
rights enshrined in the Covenant are to be realixed time and that its implementation
may go through different stages; however, “while @ovenant provides for progressive
realization and acknowledges the constraints dubedimits of available resources, it

" Neither does the 1988 Additional Protocol to thmekican Convention on Human Rights in the Area
of Economic, Social and Cultural Rights (“Protoasl San Salvador”). However, the 1961 European
Social Charter contains an extraordinarily opemistain Article 30(1) (the provision is kept intactthe
1996 Revised version of the Charter):
“In time of war or other public emergency threatenthe life of the nation any Contracting
Party may take measures derogating from its olidigatunder this Charter to the extent
strictly required by the exigencies of the situafiprovided that such measures are not
inconsistent with its other obligations under inegional law”.
Article 31(1) of the European Social Charter alsgludes a general limitation clause permitting
governments to restrict economic and social rigttten such measures “are prescribed by law and are
necessary in a democratic society for the protactib the rights and freedoms of others or for the
protection of public interest, national securityppic health, or morals”.
8 Advisory OpinionWall case supranote 6, para. 112.
2 ALSTON, P. and QUINN, G., “The Nature and Scope Sthte Parties’ Obligations under the
International Covenant on Economic, Social and @altRights”,Human Rights Quartery1987, Vol. 9,
No. 2, pp. 156-229, at 217.
9 MOTTERSHAW, E. supranote 22, at 457.
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also imposes various obligations which are of imiated effect.® The CESCR
highlights two important obligations of immediatiéeet: the obligation “to take steps”,
that is, to adopt specific measures to promotduhepplication of the Covenant, and
the obligation of non-discrimination. In addition this, the CESCR has repeatedly
affrmed that deliberate, intentional or negligergressive measures are prohibited
under the ICESCR. Consequently, States are nowetlaao adopt any measure that
would reduce the already attained level of enjoywr@@nESCR. If the State aims to
introduce regressive measures, it must explainnbaither less harmful alternatives are
available with the maximum use of the availabl®ueses.

The CESCR has also requested States to guararteénianum core obligation to
ensure the satisfaction of, at the very least, mimn essential levels of each of the
rights is incumbent upon every State party”; theSCR considers that “if the Covenant
were to be read in such a way as not to establish a minimum core obligation, it
would be largely deprived of itsison d'étré. >

In order to comprehend the whole set of obligatidesved from the Covenant, one
must remember that the minimum core obligations @nedobligations of immediate
effect are the very minimum requirements set uphim Covenant. Even in time of
emergency, such as armed conflict, no State carbéébw this minimum threshold.
And “once the emergency period is over, minimum saees are no longer sufficient,
because ESCR must be progressively realized.

In the words of Magdalena Sepulveda, the current lddkependent Expert on the
Question of Human Rights and Extreme Poverty:

It is important to bear in mind that the rationfde derogation provisions is
to strike a balance between the sovereign riglat gbvernment to maintain
peace and order during public emergencies, angritection of the rights
of the individual from abuse by the State. [...] Bems difficult to imagine
a circumstance in which derogation from the rigktstained in the
ICESCR would be necessary to maintain peace aneér oibm the
perspective of human rights law. For example, idificult to see how
derogation from the right to food or the right b tenjoyment of the highest
attainable standard of health would assist in m@sgla conflict situation
rather than worsening it.

31 CESCR, General Comment No. 3, The nature of States padiigations 14 December 1990,
E/1991/23, para. 1 and 9.

% bid, para. 10.

BVITE, S., “The Interrelation of the Law of Occujmat and Economic, Social and Cultural Rights: The
Examples of Food, Health and Propertyiternational Review of the Red Crp2608, Vol. 90, No. 871,
pp. 629-651, at 632.

* SEPULVEDA, M., The Nature of the Obligations under the InternagioGovenant on Economic,
Social and Cultural Rightdntersentia, 2003, at 295.
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Thus, provided that the minimum core obligations guaranteed and that obligations
with immediate effect are fulfilled, the ICESCR flexible enough to understand the
urgent needs that States must face in time of Waerefore, there is no need (besides
not existing express legal basis whatsoever, siheeoption is not envisaged in the
Treaty itself) for States parties to derogate aglytrenshrined in the Covenant.

3. Lex specialisand complementarity of rules

Drafters of the European Convention on Human Rjgis American Convention on
Human Rights and the International Covenant onl@iwvil Political Rights were aware
of the exceptional circumstances generated in iwbrEthd, therefore, established some
minimum standards for the protection of human gghtthat eventuality. These treaties
are not exceptions, though. Other clauses in IHRbrassly encompass situations of
armed conflicts, such as Article 2 of the 1984 Ganion Against Torture, Article 38 of
the 1989 Convention on the Rights of the ChildAdicle 11 of the 2006 Convention
on the Rights of Persons with Disabilities.

In return, IHL also acknowledges the proximity 6fRL. The ICRC Commentary to
Common Atrticle 3 of the 1949 Geneva Conventionsraff that this minimum standard
“merely ensures respect for the few essential rofesiumanity which all civilized
nations consider as valid everywhere and undeci@umstances and as being above
and outside war itself® Furthermore, the 1977 Protocol Il contains a piganwhich
notes that “international instruments relating torian rights offer a basic protection to
the human person”. And Article 72 of the 1977 Peotd, which delineates the field of
application of the Treaty, reads as follows:

The provisions of this Section are additional te@ thules concerning
humanitarian protection of civilians and civiliabjects in the power of a
Party to the conflict contained in the Fourth Camtien, particularly Parts |
and Il thereof, as well as to other applicableesubf international law
relating to the protection of fundamental humartsgduring international
armed conflict.

Frequently, the relation between IHL and IHRL isnioilated as if the former was a sort
of specialized version of the latter. In fact, aglsabove, in th&luclear Weaponsase,
of 1996, the ICJ formulated that “the test of wisaain arbitrary deprivation of life (...)
falls to be determined by the applicalidx specialis,namely, the law applicable in
armed conflict which is designed to regulate thedemt of hostilities® In the Wall
case, of 2004, the Court similarly concluded thiatwould “have to take into
consideration both these branches of internatiawgl namely human rights law and, as
lex specialisinternational humanitarian law”.

% PICTET, Jet al Commentary on the Geneva Conventions of 12 Au§d& 1V Geneva Convention
Relative to the Protection of Civilian Persons im& of Way International Committee of the Red Cross,
1958, at 60.

% Advisory OpinionNuclear Weaponsase supranote 5, para. 25.

37 Advisory OpinionWall case supranote 6, para. 112.
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The problem arises when commentators attempt ioalédie outline of the principle of
lex specialisas there is not agreement about the exact meahing The Study Group
of the UN International Law Commission on Fragm&ata of International Law
distinguishes two principal meanings of this prohei

In the first instance, a special rule could be wered to be aapplication
elaboration or updating of a general standard. In the second instance, a
special rule is taken, instead, amadification overruling or setting aside

of the general standard (ilex specialigs an exception to the general rule).
(...) It was often impossible to say whether a rutewd be seen as an
“application” or “setting aside” of another rufg.

Article 31(3)(c) of the 1969 Vienna Convention etathat treaty obligations must be
interpreted in accordance with the whole of Intéomal law as a system. Considering
the dichotomy presented by the International Lauwn@dssion, the interpretation of the
principle oflex specialisthat is the most consistent with the Vienna Cotigenis to
consider the special rule as the application ofgeereeral rule in a given setting, and not
as an exemption to itex specialisshould be seen as a “contextual princifleand
therefore, in the determination of the specialinedm, “the most important indicators
are the precision and clarity of a rule and itspaai#on to the particular circumstances
of the case®' Thus, in time of war IHL does not replace IHRLge thelationship
between the two sets of rules is of complementaaityl the application of the relevant
norm must be determined on a case-by-case basis.

This understanding of the meaning lek specialisas complementarity of norms is
especially relevant in two circumstances: militasgcupation and non-international
armed conflicts. As regards to the first one, Aetid3 of the 1907 Hague Convention
IV establishes a general principle of legal noriifgrence:

The authority of the legitimate power having intfpassed into the hands of
the occupant, the latter shall take all the measurehis power to restore,
and ensure, as far as possible, public order afetysavhile respecting,
unless absolutely prevented, the laws in forcehm ¢ountry (Emphasis
added)

This provision must be read in conjunction with i&lg 64 of the 1949 IV Geneva
Convention. Article 43 allows an occupant to introd legislation if it is necessary for
restoring and ensuring public order and civil lifeticle 64, on the other hand, is more

¥ See a general overview of the discussion in DROEGupranote 17, at 523.

% International Law CommissiorReport of the Study Group on Fragmentation of maéipnal Law:
Difficulties arising from the diversification andxgansion of International Law28 July 2004,
A/CN.4/L.663/Rev.1, para. 13.

“OKRIEGER, H., “A Conflict of Norms: The RelationghBetween Humanitarian Law and Human
Rights Law in the ICRC Customary Law Studyturnal of Conflict and Security La®006, Vol. 11,
No. 2, pp. 265-291, at 269.

“1 DROEGE, C.supranote 17, at 524.
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specific and permits the occupant to introduceslagive changes in order to fulfill its
obligations under the Fourth Geneva Convetffiamd “in the interest of the population
and makes it possible to abrogate any discrimigatoeasures incompatible with
humane requirement&®.The law of military occupation remains incompleteregards
to the protection of civiliarf§; therefore, occupiers may invoke international hom
rights standards, including obviously those of ES@Rclaim that the occupied State’s
legislation does not respect the “humane requirésiidghe ICRC Commentary refers
to, and consequently justify the adoption of legfisk measures in consistency with
IHRL. This approach is particularly useful to adsirethe reality of the prolonged
occupation, such as the one of Israel in the Oeclpalestinian Territories (since 1967)
and Morocco in Western Sahara (since 1975). Wedmmtify a three-level dimension
of obligations in ESCR: the obligation to respeotprotect and to fulfill; while some
IHL rules may cover to some extent the first twpeads, they fail to do so as regards to
the fulfillment of rights (that is, the progressivealization of rights by taking
meaningful steps towards the final goal of achigvine full enjoyment of rights for
everyonef® As Vité notes, “when the occupation persists drel dituation stabilizes,
economic, social and cultural rights prove to bmlvio a better understanding of the
scope of obligations of the foreign powéf”.

The relevance of IHRL standards is at least as itapb in non-international armed
conflicts. As the IHL treaty law on non-internatarconflicts is comparatively sparse,
IHRL is in a privileged position to assist in thegulation of conduct during such
conflicts*” Moreover, acknowledging that IHRL still matters fon-international
conflicts would remove one of the reasons why Stdeny or insist in the existence of
a conflict within their borders based on the altbgariable legal implications, because
the legal obligations in relation to ESCR would bhetdifferent in either case.

In summary, the most adequate conception of thecipte oflex specialiss to see it as
a tool of interpretation among different rules thaterrelate in a relation of
complementarity. Consequently, the whole set of tdles are not alwaylex specialis
and do not automatically replace IHRL in case ofr;whe determination of the
applicable provisions must be made on a case-by-dassis. As shown, the
complementarity of IHL and IHRL is even more img@at in military occupations and
non-international armed conflicts.

“2HOROWITZ, J. T.supranote 17, at 241.

“3PICTET, Jet al supranote 35, at 335.

4 CAMPANELLI, D. “The Law of Military Occupation Pub the Test of Human Rights Law”,
International Review of the Red Crp2608, Vol. 90, No. 871, pp. 653-668, at 666.

S LUBELL, N., supranote 26, at 752.

“SVITE, S.,supranote 33, at 651.

4" LUBELL, N., supranote 26, at 746.
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[Il. SYNERGY OF NORMS AS A RESULT OF THE COMPLEMENTARITY OF
RULES

With different and, often times, opposite intenspseveral authors have argued that,
even though IHRL may have a role to play in timeaoflict, the extension of IHRL to
situations of armed conflict would hamper State ptimmce with international laf? as
IHRL and IHL are “similar yet separat&® and there are differences in the “origin,
nature and philosophy” of the two realms of &w.

Doswald-Beck and Vité, nearly twenty years agogeoled that “the major difficulty of
applying human rights law (in armed conflicts) asiciated in the treaties is the very
general nature of the treaty languageThe challenge of defining ESCR in operational
terms (generally, not only in armed conflict) hasb widely acknowledged by scholars
and experts in the fielf. However, over the last fifteen years approximatalg have
experienced an improved conceptualization of ESIGR has been the deliberate result
of numerous actors’ contribution$.First, the CESCR has delineated the norms
included in the ICESCR by making “stricter ConchugliObservations” and more
“sophisticated and precise General Comments”, whaticcidate the duties and
framework of each of the rights; in doing so, tHESCR has “deterred noncompliance
and deepened the understanding of the obligatinpssed™* Secondly, the Limburg
Principles on the Implementation of ESCR, adopted1986, and the Maastricht
Guidelines on Violations of ESCR, adopted in 198@th developed by groups of
international experts, have achieved wide currantgrnationally andde factostatus
within the UN Committee on ESCR, as demonstratethby incorporation into recent
General CommentS. And finally, the special rapporteurs and otheresig appointed
by the UN Human Rights Council (and, before, by @mmmission on Human Rights),
scholars and NGOs working in the field have alswettigped meaningful tools to
express, in more concrete words, the content ofb@idations derived from ESCR.

“8 DENNIS, M.,supranote 9, at 141.
“9KRIEGER, H.,supranote 40, at 289.
** DOSWALD-BECK, L. and VITE, S., “International Humaarian Law and Human Rights Law”,
I5r11ternational Review of the Red Crp4993, No. 293, pp. 94-119.

Ibid.
2 SCHEININ, M., “Economic and Social Rights as LeBaghts”, in EIDE, A., KRAUSE, C. and
ROSAS, A. (eds.)Economic, Social and Cultural Rights. A Texthddrinus Nijhoff Publishers, 2001,
2" edition, pp. 29-54.
> WELLING, J., “International Indicators and EconamBocial and Cultural Rightsuman Rights
Quarterly, 2008, Vol. 30, No. 4, pp. 933-958, at 936.
> SEPULVEDA, M.,supranote 34, at 11-12.
> CHAPMAN, A. and RUSSELL, S., “Introduction”, in GkPMAN, A. and RUSSELL, S. (eds§ore
Obligations: Building a Framework for Economic, $d@nd Cultural Rightsintersentia, 2002, pp. 1-
19, at 4. Possibly, thdlaastricht Principles on Extra-Territorial Obligaihs of States in the area of
Economic, Social and Cultural Rightsresented by the International Commission ofsisiand the
University of Maastricht in October 2011, will réaan equivalent status in the near future.
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The rapid growth of the human rights culture opettieddoor to what has been defined
as an “age of rights® Presently, the separation between IHL and IHRfadng away.
As the International Criminal Tribunals for the rfoer Yugoslavia and for Rwanda
(ICTY and ICTR) notice:

The general principle of respect for human digrstthe basic underpinning
and indeed the veryaison d'étre of international humanitarian law and
human rights law; indeed in modern times it hasohex of such paramount
importance as to permeate the whole body of intemal law?>’

It is not enough anymore to claim that both IHL dH&L apply in conflict, but one of
them systematically prevails over the other in mapilon of the principle oflex
specialis The complementarity of IHL and IHRL entails a nésvm of synergy of
norms. Article 31(1) of the 1969 Vienna Conventmmthe Law of Treaties states that
“a treaty shall be interpreted in good faith in @cance with the ordinary meaning to
be given to the terms of the treaty in their cohtaxdin the light of its object and
purposé (emphasis added). The principle of universalifyhoman rights alters the
teleological paradigm of IHL, and encourages aprpretation according to which in
the 2f' century the maximum realization of human rightghis ultimateobject and
purposeof international humanitarian treaties and custyntaw.

This new understanding of the synergies that nsthe intersection of IHRL and IHL
has some definitive implications in civil and pwiél rights. For instance, while Article
5 of the 1949 1ll Geneva Convention relative to Tmeatment of Prisoners of War only
refers to a “competent tribunal” for the determioatof prisoners’ statd§ and the
ICRC Commentary to a similar provision in Protot@Article 45) admits that “such a
tribunal may be administrative in natuté”the ICCPR and equivalent regional texts
demand the lawfulness of the detention to be detewinby an independent and
impartial court® Therefore, the consistency with human rights lag standards would

* BOBBIO, N.,The Age of Right$olity Press, 1996. (Translated by Allan Camewmsiginal name in
Italian: L'eta dei diritti, 1990).
*" Trial JudgmentProsecutor v. Anto FurundzijdCTY, 10 December 1998, para. 183; Trial Judgment,
Prosecutor v. Mikaeli MuhimandCTR, 28 April 2005, para. 539.
%8 Article 5 of the Convention (lIl) relative to tHereatment of Prisoners of War (12 August 1949) sead
as follows:
“The present Convention shall apply to the persefisrred to in Article 4 from the time
they fall into the power of the enemy and untilitHimal release and repatriation.
Should any doubt arise as to whether persons, gasommitted a belligerent act and
having fallen into the hands of the enemy, belanguty of the categories enumerated in
Article 4, such persons shall enjoy the protectibthe present Convention until such time
as their status has been determined by a compeatamal.”
* SANDOZ, Y. et al, Commentary on the Additional Protocols | and 18&fune 1977 International
Committee of the Red Cross, 1987, at 552.
% Article 9(4) of the ICCPR says:
“Anyone who is deprived of his liberty by arrest detention shall be entitled to take
proceedings before a court, in order that that tconay decide without delay on the
lawfulness of his detention and order his releftieei detention is not lawful.”
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require the interpreter to read “judicial court” evk Article 5 of the Geneva Convention
just says “competent tribunal”.

The implications that the synergy of norms has @CR certainly are not of less
importance. As stated above, States must fulfdirtiobligations of immediate effect,

namely the obligation to take steps and the obbgadf non-discrimination. Occupying

powers also have to take all the necessary measufally materialize all ESCR. Yet,

the synergy or norms goes even further. As reg&rdthe right to education, for

example, Article 50 of Geneva Convention®tinust be read in conjunction with
Article 13(2)(a) of the ICESCR, which categoricatistablishes that “primary education
shall be compulsory and available free to all”. lyavs in the field of IHL must also pay
attention to other requirements set up in Geneoah@ent No. 13 of the CESCR.

Regarding the rights to health and food, althoulglh Geneva Convention IV and
Additional Protocol | contain several detailed fsians to protect these rigftshuman
rights require looking beyond those clauses. Fang{e, the CESCR has declared that
“public health strategy and plan of action” fornrtpaf the essential obligations of the
right to healtt’* As regards to the right to food, the CESCR considaat “the
obligation to fulfill (facilitate) means the Stateust pro-actively engage in activities
intended to strengthen people’s access to andration of resources and means to
ensure their livelihood, including food securifi”.Therefore, once the emergency
period is over, the occupier is required not ory provide food to the civilian
population, but to make sure that civilians haveeas to the resources and means to
ensure their own livelihooff. It has been argued, as well, that the developwfeitRL
has expanded States’ obligation to accept anddititfédée humanitarian assistance in
both international and non-international conflicessjen where the denial of such
assistance does not necessarily threaten the aliofithe civilian populatiofi!

®L Art. 50 of this Convention, in paragraphs (1) &Ht), reads as follows:
“The Occupying Power shall, with the cooperationtled national and local authorities,
facilitate the proper working of all institutionsewbted to the care and education of
children.
(--))
Should the local institutions be inadequate for phepose, the Occupying Power shall
make arrangements for the maintenance and educétjpossible by persons of their own
nationality, language and religion, of children waie orphaned or separated from their
parents as a result of the war and who cannot bguadely cared for by a near relative or
friend.”
2 CESCRGeneral Comment No. 13, The right to educat®Becember 1999, E/C.12/1999/10.
8 Among others, Articles 55, 56 and 59 of the Gen@wavention IV, and Articles 11, 54 and 69 of the
Additional Protocol I.
4 CESCR,General Comment No. 14, The right to the highestirsble standard of healtl1 August
2000, E/C.12/2000/4, para. 43(f).
5 CESCRGeneral Comment No. 12, The right to adequate,fdé@dViay 1999, E/C.12/1999/5, para. 15.
5 VITE, S.,supranote 33, at 641.
®” BARBER, R. “Facilitating Humanitarian Assistanceliternational Humanitarian and Human Rights
Law”, International Review of the Red Crp2609, Vol. 91, No. 874, pp. 371-397.
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Finally, the outline of the protective provision$ groperty in IHL may also look
slightly different in the light of human rights astdards, especially in connection with
the right to housing (Article 11 of the ICESCR) aheé right to culture (Article 15 of
the ICESCR). Indeed, the attack and destructiomoafies affects human rights beyond
the mere right to property. Along these lines, 002 the Human Rights Committee
expressed in relation to Israel that the “partlynipue nature of the demolition of
property and homes in the Occupied Territories” ticorenes the right not to be
subjected to arbitrary interference with one’s hofAeticle 17 of the ICCPR), the
freedom to choose one’s residence (Article 12),dheality of all persons before the
law and equal protection of the law (Article 26hdathe right not to be subjected to
torture or cruel and inhuman treatment (Articl€7rurthermore, bearing in mind UN
General Assembly Resolution 1803 (XVII), of 14 Dexeer 1962, entitled “Permanent
sovereignty over natural resources”, the plunderoignatural resources must be
considered a type of pillage, prohibited under @usiry law®® and a violation of the
right to self-determination recognized in Articlefithe ICCPR and ICESCR.

I'V.CONCLUSION

International Human Rights Law and International ntdmitarian Law share the
responsibility to protect civilians’ rights in tina conflict; “there is no going back to a
complete separation of the two realm%'The interrelation of the two sets of rules,
though, goes beyond the mere determination ofdleant provision to each case. IHL
and IHRL interact in constant reciprocal nourishirtéat leads to what we have called
asynergy or norms

The synergy or norms has a direct effect on the wawhich IHL provisions are

understood. This paper has given a few examplethege implications for some
socioeconomic rights: education, health, food arap@rty/housing. However, further
research is definitely needed in order to defindetail how IHRL standards influence
the reading of IHL for the protection of ESCRThe CESCR could also provide some
assistance with the adoption of a General Comméoutathe nature of States’
obligations in time of emergency, like the HumamgtiRe Committee did in relation to
the ICCPR in 20012 This tool would grant the CESCR the opportunityeoonfirm in

abstract terms the opinion it has already expressetthe study of several States’
reports, that is, that the ICESCR is also applieainl time of war and military

occupation. A General Comment would also supplytgraners in human rights and

® Human Rights Committe€oncluding Observations: Israe?1 August 2003, CCPR/CO/78/ISR, para.
16; the same point was made in the Concluding @bsiens of 2010supranote 3, para. 18.

%9 HENCKAERTS, J. and DOSWALD-BECK, LGustomary International Humanitarian Law, Volume
1: Rules Cambridge University Press — International Corteribf the Red Cross, 2005, rule 52.

" DROEGE, C.supranote 17, at 548.

" Some authors have already made important conwitmit Particularly noteworthy are HOROWITZ, J.
T.,supranote 17, and VITE, Ssupranote 33.

2 Human Rights CommitteeGeneral Comment No. 29, States of Emergery August 2001,
CCPR/C/21/Rev.1/Add.11.
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humanitarian law with some guidelines in order tonitor ESCR when they are needed
the most, that is, when war and occupastike across the fabric of life of the entire
population
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